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SECTION | - 1 NTRODUCTI ON

Every year the Departnment of Health and Hunman Services spends
mllions on contracts. This represents a substantial commtnent in
person-power as well as in dollars because each contract nust be
pl anned and nonitored by both a contracting officer and a project
of ficer, whose duty it is to ensure that the Governnent receives
fair value for its noney and acts in a correct and | egal manner.

Al though the responsibilities and specific duties of contracting
officers are detailed in the Health and Human Servi ces Acquisition
Regul ati on (HHSAR), there has been no single HHS docunent that
identifies or describes all of the responsibilities of a project
officer. The HHSAR contains a great deal of information about the
role of project officers, but it is scattered under 40 different
headings and is, therefore, difficult to |ocate.

Thi s handbook has been witten specifically for project officers.

It does not have the force of regulation, although it is based on
the regulations. It is intended to guide project officers through
t he procurenment process. This handbook outlines and expl ai ns nany
of the factors affecting the Federal procurenent process, as well
as the major steps in the process itself. It delineates the duties
of the project officer, and explains which functions are the
responsibility of the project officer and which are those of the
contracting officer.

THE ROLE OF THE PRQJIECT OFFI CER | N THE CONTRACTI NG PROCESS

Once a decision is made to acquire products or services through the
contracting process, a partnership is created between the project
officers and the contracting officers. This partnership is
essential to establishing and achi eving contract objectives because
these two officials are responsible for ensuring that the
contracting process is successful

Contracting officers and project officers have both separate and
mutual responsibilities. The |lead responsibility shifts fromone
to the other during the various stages of the contracting process.
During the pre-solicitation phase, the project officer has the
| ead, and the contracting officer operates in an advi sory capacity.
However, as this phase ends and the solicitation and award phase
begins, the lead responsibility shifts to the contracting officer,
with the project officer acting largely as an advisor. During
post-award adm nistration, the project officer assunes |ead
responsibility for sone functions, and the contracting officer for
ot hers.
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The roles of project officers and contracting officers are
different. Contracting officers sign on behalf of the Government
and bear the legal responsibility for the contract. They al one can
take action to enter into, termnate, or change a contractual

comm tnent on behal f of the Governnent.

Project officers support the contracting officers. As
representatives of the programoffice, they nust ensure that
programrequirenents are clearly defined and, nust advise the
contracting officer to help ensure that the contract is designed to
nmeet them that conpetitive sources are solicited, evaluated, and
selected, and that the price the Governnent pays for the services
it acquires is reasonable. They nust establish quality standards
and delivery requirenents and nake sure that these are net. Wile
the contract is in force, project officers nust ensure conpliance
with all contract provisions and applicable | aws, and nust report
any deviations to the contracting officer.

THE REGULATI ONS

There are two separate sets of regul ati ons governing the Federa

acqui sition process: the Federal Acquisition Regulation (FAR and

the Heal th and Human Services Acquisition Regul ati on (HHSAR).

Al t hough project officers do not usually use either of these

docunment s extensively, they should be generally famliar with them
Ref erences to both docunents appear in this manual. Copies of both

can be found in the contract office.

The FAR is the primary regulation for use by all Federal agencies
when they acquire supplies and services with appropriated funds.

It was devel oped in accordance with the requirenents of the Ofice
of Federal Procurenment Policy Act of 1974, as amended by Public | aw
(P.L.) 96-83. The FAR provides for coordination

sinplicity, and uniformty in the Federal acquisition process. It
is witten in clear, straightforward | anguage and is easy to use
and under st and.

The HHSAR i npl enents and suppl enents the FAR It was issued by the
Departnment under the authority of 5 U S.C 301 and Section 205(c) of
the Federal Property and Adm nistrative Services Act of 1949, as
anended (40 U . S.C 486(c)). The HHSAR establi shes uniform

acqui sition policies and procedures for the Departnent that conform
to the FAR system It contains all formal departnental policies
and procedures governing the acquisition process or otherw se
controlling rel ationshi ps between the Departnent's contracting
offices and contractors. As nentioned above, it contains frequent
references to the specific duties of project officers, but these
references are scattered throughout the docunent and are difficult
to | ocate.
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OVERVI EW OF THE HANDBOOK

Thi s handbook identifies and describes the responsibilities a

project officer nmust fulfill. It begins with a section on
acqui sition basics that explains the fundanmentals of contract and
the basic principles of the acquisition process. |t discusses the

di fferent fundi ng mechani sns, nethods of acquisition, and types of
contracts. The next three sections deal with the three distinct
phases of the acquisition process, and the specific
responsibilities of project officers in each. Section IIl covers
pre-solicitation activities; Section |V, the process of
solicitation and award; and Section V, the crucial process of post-
award adm ni stration

The final section covers the standards of conduct that are

particularly applicable to project officers. The glossary lists
and defines standard acquisition terns that nmay be unfamli ar.
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SECTION I'l - ACQU SI TI ON BASI CS

This section of the Handbook describes the fundanental s of contract
| aw and key basic principles of the Federal acquisition process.
Famliarity with these basic concepts and terns can hel p project
officers fulfill their responsibilities and know when to seek

assi stance fromcontracting officers when problens ari se.

DI STI NCTI ON BETWEEN ACQUI SI TI ON AND ASSI STANCE

Acqui sition enconpasses the processes the Governnent enploys to
obt ai n goods or services through contracts or |ike instrunents,
such as purchase orders and basic ordering agreenents. The

acqui sition process alnost always results in a contract, which
flows froman offer nade by a bidder or offeror and an acceptance
of that offer by a contracting officer on behalf of the Governnent.

Assi st ance descri bes the process in which the Governnent transfers
nmoney, property, services, or anything of value to recipients to
acconplish a public purpose of support or stimulation authorized by
a Federal statute. The instruments used to carry out the

assi stance process are grants and cooperative agreenents. These
instrunments usually result froman application being nade by a

reci pient and an acceptance being effected by a grants officer on
behal f of the Governnent.

In general, the acquisition process is used when the proposed

pur pose of the instrument to be executed is "the acquisition by
purchase, |ease, or barter of goods or services for the direct
benefit or use of the Federal Governnent." This quotation cones
fromthe Federal G ant and Cooperative Agreenent Act of 1977 (PL
95-224), which is intended to ensure that Governnent contracts and
grants are used appropriately. HHSAR Subpart 307.700 al so

descri bes the difference between acquisition and assi stance and

gi ves Departnental policy on choosing the award instrunent to be
used.
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CHOOSI NG THE FUNDI NG MECHANI SM

GRANTS AND COOPERATI VE AGREEMENTS

The HHSAR states that grants or cooperative agreenents shoul d
general |y be used for:

Ceneral financial assistance (stinulation and support) to
eligible recipients under specific |legislation
aut hori zi ng the assistance; and

Fi nanci al assi stance (stimulation or support) to a
specific programactivity eligible for assistance under
speci fic legislation authorizing the assistance.

G ants and cooperative agreenents are quite simlar. Usually the
Department awards a grant when it contenpl ates no substanti al

i nvol venent between itself and the recipient. Wien there is likely
to be substantial CGovernnent and recipient involvenent, a
cooperative agreenent nust be used. This distinction in the degree
of Departnental -recipient involvenent is the major practical

di fference between the two award instrunents.

Since this Handbook focuses on acquisition and contracting, it does
not address assi stance planni ng, execution, and nanagenent.

project officers who need information in those areas are referred
to the Departnent's Gants Adm nistrati on Manua

CONTRACTS

Contracts are used when the Departnent needs to acquire goods and
such services as:

Eval uation (including research of a valuative nature) of
t he performance of Governnent prograns, projects, or
grants initiated by the funding agency for its direct
benefit;

Techni cal assistance rendered t o the Governnent or on
behal f of the Governnment to any third party, including
reci pients of grants and cooperative agreenents;

Surveys, studies, and research that wll provide

informati on the Governnent will use for its direct
activities or will dissemnate to the public;
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Consul ting services or professional services of al

kinds, if provided to the Governnent or to a third party
on the CGovernnent's behal f;

Trai ning projects where the Governnment selects the

i ndividuals or group to be trained or specifies the
curriculumcontent (fellowship awards are excepted);

Pl anni ng for Covernnent use;

Production of publications or audiovisual materials for
t he conduct of direct operations of the Governnent;

Desi gn or devel opnent of itens for Governnment use or
pursuant to agency definition or specifications;

Conf erences conducted on behal f of the Governnent;

Cener ation of managenent information or other data for
CGover nment use; and

Research and devel opnent.

CONTRACTI NG BASI CS

NATURE OF A CONTRACT

A contract can be defined as an agreenent between two or nore
parties consisting of a promse, or nutual promses, for breach of
which the | aw gives a renedy, or the perfornmance of which the | aw
in some way recognizes as a duty. Unlike nost social exchanges of
prom ses, a contract establishes a binding | egal relationship that
obligates parties to keep their promses. |In nearly all Governnent
contracts, one party is a "seller" obligated by the contract to
provi de goods or services. The other party is the Governnent
which, as the "buyer," is obligated to pay for those goods or

servi ces.

Al contracts contain these el enents:
Legal capacity to contract

Agr eenent :
O fer--A proposal by a conpetent offeror that a contract
be entered into;
Accept ance--The expression by the offeree of his/her
assent to the offer and communi cation of that assent to
the offeror; and
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Lawf ul Pur pose

Consi derati on--Sonething of value in the eyes of the | aw
exchanged by the parties to bind the agreenent.

I n accordance with Law and Regul ati on

I n GCovernnent contracting, the bid or proposal is the offer. It is
made by an offeror seeking to enter into a contract with the
Covernnent. An Invitation for Bid (IFB) or a Request for Proposal
(RFP) is not an offer. Rat her these are called solicitations and
are informational docunents that express the Governnent's needs to
the community of potential offerors.

Wien the CGovernnent, after bid opening or proposal review and
negoti ati on, chooses one bidder/offeror to contract with, it
perforns the act of acceptance. The consideration in Governnent
contracts is usually paynment by the Governnment and delivery of
supplies or services by the contractor.

There are other requirenents for the formation of contracts. A
contract nust have a | awful purpose. It cannot violate a statute,
for exanple. Contracts nust be entered into by conpetent parties.
They nust be nentally and legally conpetent for the contract to be
val i d.

Contracts nust have certainty of terns and conditions to be
enforceable. Since courts have to rely on the neaning of the

| anguage of a contract to enforce it, this | anguage nust be cl ear
and certain. Project officers' specifications or statenents of
wor k, for exanple, nust communicate clear requirenents. Al though
non- Gover nnent contracts nmay sonetinmes be oral, Governnent
contracts (including nodifications) are always in witing.

AUTHORI TY TO ENTER | NTO CONTRACTS

Al though the United States is a legal entity having authority to
enter into contracts and admnister them it is a |egal

abstraction. It nust act by and through "agents" or human
representatives. An agent is a person who has been authorized by
another (called the "principal") to act for himiher. An agent's
acts are binding on the principal to the extent that these acts are
within the authority given to the agent.

Al'l persons involved in making or admnistering U S. Cover nment
contracts act solely as agents of the United States and have only
the authority del egated to them

In the Departnent of Health and Human Services, as in other Federa
departnents and agencies, the authority to contract is delegated to
certain key officials who, in turn, delegate this authority to
contracting officers. Al though contracting
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officers, in turn, may del egate certain limted authority to
admnister parts of the contract, they are the only persons (wth
a fewlimted exceptions) authorized to enter into or nodify
contracts on behal f of the Departnent.

Contracting officers have an inportant stewardship role in the
acqui sition process. They act as the United States' agents for the
acqui sition of goods and services. They are responsible to ensure
that contractors live up to their contracted obligations. Project
of ficers nust ensure that they do nothing to infringe upon uni que
contracting officer responsibilities. Project officers nmay be
given certain limted authority to act on behalf of the contracting
officers--particularly in providing technical direction to the
contractor. This authority will be discussed in Section V of this
Handbook, Post -Award Admnistration. It is inportant to point out
that project officers cannot obligate the CGovernnent or change the
ternms or conditions of contracts. Only the contracting officer can
do that.

Just as the CGovernment requires agents to act on its behalf, so

does the other party to the <contract--the contractor. Agents wll

al nost al ways be used by the contractor --necessarily so if the
contractor is a corporation--to enter into and carry out the

contract with the Governnment. One inportant difference is that

only a person with actual authority (by statute, regulation, or
contract terns) may bind the Governnment. An agent with apparent as
wel |l as actual authority may bind the contractor. Nevertheless,
contractors usually try to limt and specify those who are its

agents authorized to act on its behal f.

METHODS OF ACQUI SI TI ON

Federal |aw defines acquisition methods and processes. Al though

t hese net hods and processes differ substantially, they have in
common the goal of enhancing conpetition in contracting. Full and
open conpetition in Federal contracting is the norm Deviations
fromthe normare possible but require careful justification and
hi gh-1evel approval.

Maxi mum conpetition is desirable froma public policy perspective.

It is also desirable because, if properly adm nistered,
conpetition in contracting will result inthe tinely delivery to
the Governnment of quality products and services at a reasonable
cost.
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Acqui sition can be | ooked at in two dimensions. One dinension
descri bes the acquisition methods in terns of degree of
conpetition. The other dinension describes the different process
activities involved in inplenmenting a particul ar net hod.

COMPETI TI ON | N CONTRACTI NG
There are three |l evels of conpetition in contracting:
Ful | and open conpetition;

Ful | and open conpetition after exclusion of
sources; and

G her than full and open conpetition.

Ful | and open conpetition is the nost desirable and favored form of
contracting. This category includes contracting through:

Seal ed bi ds;
Conpetitive proposals; and
C her procedures.

Seal ed bidding is used when requirenents and solicitations are

cl ear and unanbi guous. Contractors can prepare and submt bids and
t he Governnent can decide on award strictly on price and on factors
related to price. After subm ssion of bids no discussion between
the Governnment and bidders is permtted.

Conpetitive proposals are offers nade in response to solicitations
that have the possibility of being interpreted with varying degrees
of difference by offerors. COten, sone discussion is required

bet ween the Governnent and offerors, resulting in nodifications to
t hose offers or proposals.

Wet her seal ed bids or conpetitive proposals are sel ected, under
full and open conpetition there is potentially a |arge universe of
prospective bidders or offerors. The nore bids or proposals, the
better the chances for the Governnent to obtain a good "buy."

The next degree of conpetition is obtained when the CGovernnent
provides for full and open conpetition after exclusion of sources.
Thi s procedure, somewhat |ess conpetitive than full and open
conpetition, is used when the Governnent excludes certain potenti al
bi dders or offerors fromconsideration for a contract in order to
establish or maintain alternative sources. This procedure is used
to reduce the Governnent's dependency on one or a few sources or to
i ncrease the manufacturing or supply base for national defense
reasons. Wen used for one of these purposes in the Departnent,
approval by the head of the OPDIV (or the Assistant Secretary for
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Managenent and Budget for OS actions) is required. Exclusion of
sources is also used for set -aside of acquisitions for snall

busi nesses, small and di sadvant aged busi nesses, and | abor surpl us
concerns.

The | east conpetitive nethod of acquiring goods and services is
known as other than full and open conpetition. Under this nethod,
a bid or proposal is solicited fromonly one or a few sources.

This kind of contracting can be done only in limted circunstances:

Onl'y one responsi bl e source exists (a sole source
acqui sition).

The agency's need is of such an unusual and conpelling
urgency that the Governnent woul d be seriously injured
unl ess the agency is permtted to limt the nunber of
sources solicited.

It is necessary to award the contract to a particul ar
source or sources to nmaintain a nobilization capacity in
a national energency; or to set up and nmaintain a source
of essential engineering, devel opnental, or research

wor K.

An international agreenent precludes full and open
conpetition.

A Federal statute authorizes or requires acquisition

t hrough certain sources (e.g., Federal Prison Industries,
certain agencies for the blind, utility services, and
Covernnent printing and bi ndi ng).

D scl osure of the agency's needs woul d conprom se the
nati onal security unless the nunber of solicited sources
is limted.

An agency head determnes that it is not in the public
interest to have full and open conpetition. This
determ nation nust be nade by the Secretary, who nust
noti fy Congress 30 days before contract award.

Detailed justifications are required for choosing other than ful

and open conpetition as a neans of contracting. Hgh -Ievel
approval s are al so needed. These justifications and approvals are
described in Section Il of this Handbook.

ACQUI SI TI ON PROCESSES

The second aspect of acquisition involves the process or steps
carried out fromsolicitation to award. There are three
acqui sition processes: sealed bidding, contracting by negotiation,
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and snal | purchases.

Seal ed Bi ddi ng

Seal ed bidding is a nethod and process of contracting that enploys
conpetitive bids, public opening of bids, and awards. An
Invitation for Bid (IFB) is prepared describing the Governnent's
requirenents clearly, accurately, and conpletely. These | FBs are
then publicized in sufficient tine to enable prospective bidders to
prepare and submt bids. The bids are publicly opened at a
predeterm ned time and place. The anount of each bid is publicly
announced.

The Governnent eval uates each bid but holds no discussion with the
bi dders. An award is nmade to the responsi bl e and responsi ve bi dder
whose bid is nost advantageous to the Government, considering only
price and price -related factors. A "responsive" bidder is one
whose bid conforns to the terns and conditions of the solicitation.
A "responsi bl e" bidder is one with adequate financial resources to
performthe prospective contract; is able to neet the required
delivery schedul e; has a satisfactory record of perfornmance; has a
satisfactory record of integrity and busi ness ethics; has the
necessary organi zation, and business and financial systens (or the
ability to obtain then) to handl e the prospective contract; and has
the required production, construction, and technical equi pnent and
facilities (or the ability to obtain then) to performthe work.

Statute and regul ations give preference to seal ed bi ddi ng over
ot her acquisition processes. Contracting officers nmust solicit
sealed bids if:

Time permts subm ssion and eval uati on of seal ed bids.

Anard wi |l be nmade on the basis of price and ot her
price-related factors.

It is not necessary to conduct discussions.

There is a reasonabl e expectation of receiving nore than
one seal ed bid.

If any one or nore of these conditions is |acking, the Governnent
can contract by negotiation

Seal ed bidding is used when the requirenents are so clearly
specified that the CGovernnent can be sure that prospective bidders
wi Il understand and be able to prepare a responsive bid. Further,
price nust be the factor that determ nes who "w ns" the contract
anong equal Iy responsi bl e bids.

Only a firmfixed -price contract or fixed -price contract with
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econom c price adjustnment clauses can be used in the seal ed biddi ng
process. Sealed bids are nost often used to acquire supplies and
equi pnrent that are clearly specifiable and describable and to
acquire services that are equally clean -cut. Exanples of supplies
are nearly endl ess. They include food, nedical and scientific
equi prent, fuel, industrial chem cals, nmachinery, electrical and

el ectroni c equi pnent conponents, and hundreds of other categories.
Servi ces that can be acquired through seal ed bids include, but are
not limted to, transportation, photographic services, provision of
| odgi ng and subsi stence, certain repair and nmai nt enance servi ces,
and housekeepi ng servi ces.

Contracting by Negotiation

Most acquisitions in which HHS project officers will be involved
are nmade through the process of contracting by negotiation. |f one
of the four conditions for sealed bidding is absent, the CGovernnent
uses this process. Because of the nature of the various m ssions
of HHS, the Departnent's requirenents often are such that it is not
possi ble to develop a set of totally unanbi guous specifications
such as are required for sealed bids. |In addition, given the
nature of these requirenents, award nmay have to be nade on the
basis of factors in addition to price or cost. These factors often
relate to the proposed techni cal approach, and quality of the
staff. In addition, the requirenents and the specifications for
such acquisitions often result in offers that nust be clarified

t hrough di scussion after they are submtted. Sealed bids cannot be
used where discussions are required after the offer is nade.

Contracting by negotiation includes several discrete steps. After

the requirenent is determned and the acquisition is planned

according to Departnental requirenents, an advance notice or

synopsi s nust be published in the Conmmerce Business Daily to inform
the contracting community of the forthcomng solicitation

A Request for Proposal (RFP) is prepared and transmtted to a

nunber of sources, many of whom conprise an established |ist of

of ferors and many of whomresponded to the Commerce Business Daily
synopsis. O ferors then prepare and submt proposals i n response

to the RFP. These proposal s consist of a technical proposal and a
busi ness or cost proposal.

The technical proposals are eval uated agai nst a set of technica
evaluation criteria that were included in the RFP. The cost
proposal s al so are eval uated to determ ne whether the proposed
costs and prices are reasonable, and to determne the offerors
understanding of the work and their ability to performthe
contract.
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The contracting officer next determ nes which proposals are in the
conpetitive range for the purpose of conducting witten or ora

di scussions. The determnation is nmade on the basis of cost or
price and technical factors. Proposals are included in the
conpetitive range when they have a reasonabl e chance of being

sel ected for award.

The next step is the conduct of oral or witten discussions.
Although this is not a nmandatory step, it is an usual one. During
t hese di scussions, the Covernnent attenpts to resolve uncertainties
concerning the technical proposal and to provide the offerors with
reasonabl e opportunity to submt cost or price, or technica
revisions to their proposal as a result of the discussion.

After discussions are concluded, the contracting officer issues a
request for best and final offers fromall proposers in the
conpetitive range. Usually, no further discussions are held

al t hough the CGovernnent has the right to reopen discussions and to
request additional best and final offers.

The next step is final evaluation of best and final offers and

sel ection of the source to performthe contract. Selection is nade
of that source whose best and final offer is nost advantageous to

t he Governnment considering price and the other factors included in
the solicitation.

Any type of contract may be used in the contracting by negotiation
process. The foregoing steps constitute the negotiation process.
Thi s Handbook wi || discuss each step in nore detail in later
sections.

Sinplified Acquisitions

The Federal Acquisition Streamining Act (FASA), Public Law 103-
355, was enacted on Cctober 13, 1994. The Act creates a threshold
for the use of Sinplified Acquisition Procedures (SAP, in lieu of
the sinplified procedures that used to apply to Snmall Purchases (up
to $25,000). Small Purchases no | onger exist as a category; but
are replaced by SAP procurenents, which operate up to a new hi gher
threshold, the Sinplified Acquisition Threshold (SAT) of $100, 000.
The Sinplified Acquisition Procedures exenpt procurenents from
audit requirenents, contingent fee certifications, and other
requirenents.

The sinplified acquisition threshold (SAT) is $100, 000, but
currently, nost agencies may only use Sinplified Acquisition
Procedures (SAP) for procurenents up to $50,000. Agencies may only
extend the use of Sinplified Acquisition Procedures (SAP) for

pur chases between $50, 000 and $100, 000 when such purchases are
conducted via a certified "Federal Acquisition Conputer Network
(FACNET) system
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Bel ow $50, 000, the acquisition can be nmade by using one of the
followi ng sinplified procedures:

Pur chase orders;

Cover nnent wi de Commer ci al Purchase Card,;

Bl anket purchase agreenents ( BPAs).

Federal Acquisition Conputer Network (FACNET)

The contracting officer nakes the decision to use Sinplified
Acqui sition Procedures but the project officer, during the

acqui sition planning process, is required to give suggestions and
conduct discussions with the acquisition staff concerning
approaches to acqui sition.

There are sone general principles relating to sinplified
acquisitions. First, except for mcro-purchases of $2,500 or |ess,
t hey nust be nade in an atnosphere of conpetition. Acquisition
office staff have to solicit oral or witten quotations to ensure
t hensel ves that the prices quoted are reasonabl e.

Second, Sinplified Acquisition Procedures nust be used in ways that
encourage acqui sition fromsmnmall businesses. Except for mcro-

pur chases of $2,500 or less, sinplified acquisitions nust be set
asi de exclusively for small businesses, unless the contracting
officer finds that certain exceptional conditions exist.

Third, acquisitions using Sinplified Acquisition Procedures shoul d
not be used to circunvent regular acquisition requirenents. It is
i nproper, for exanple, to break down into snaller acquisitions a
requi renent that wll cost an aggregate of nore than $50, 000,
nmerely to permt the use of Sinplified Acquisition Procedures.

Purchase Orders

Purchase orders are offers by the Governnment to buy supplies or
servi ces upon specified terns and conditions, the aggregate anount
of which does not exceed $50,000. The purchase order is unique in
Covernnent acquisition in that it is an offer by the Governnent.
Bi ds and proposals are offers by the prospective contractor; a
contract comes into being when the Governnent accepts that offer.
On the other hand, purchase orders are CGovernnent offers that do
not becone part of a contract until the contractor indicates its
accept ance by signing the purchase order docunment or begi nni ng work
or delivering the supplies. Qite frequently in the Departnent,
contractors are not required to sign purchase orders. They exhibit
t he acceptance by beginning the work described in the purchase
order.
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Purchase orders sonetines follow the solicitation of quotations.

Wi le solicitations can be nade orally, for conplex or certain

ot her acquisitions a Request for Quotation (RFQ is issued by the
Departnment. An RFQ solicits information froma prospective
contractor about its price, and sonetines its approach and
capabilities. The response to an RFQ by one organi zation or
individual is not an offer. Rather it is an informational response
that has no | egal standing.

Gover nnent wi de Commer ci al Purchase Card

The CGovernmentw de Commercial Purchase card is designed to | ook
like a regular VI SAV MASTER card, so that stores will recognize it
as a normal credit card with nornmal paynent nechani sns. Each
purchase card is issued with certain limts and restrictions coded
electronically onto the magnetic strip on the back. As a purchase
card hol der, you are assigned two kinds of spending imts; a
single-purchase limt and a nonthly (cunulative) limt.

Project officers and program nmanagers who have purchase cards
normal |y have a single-purchase limt of no nore that the Mcro-
Purchase Threshol d of $2,500. M cro-Purchases are not required to
be set-aside for snmall business concerns and they are not subject
to the "Buy Anerican Act”

Bl anket Purchase Agreenents (BPAs)

BPAs are an exanpl e of an agreenent used for filling anticipated
repetitive needs for supplies and services. A BPA in effect, is a
charge account with a supplier. It has an overall price limtation

t hat cannot be exceeded by the aggregate of all purchases nade
under it, unless the limt is raised by the contracting officer

Under a BPA, separate acquisitions are nmade according to detailed
but sinple procedures. No one purchase can exceed the sinplified
acqui sition purchase limtation of $50, 000.

Federal Acquisition Conputer Network (FACNET)

FACNET is the "Federal Acquisition Conputer Network". The FAR
defines FACNET as "the Governnmentw de El ectronic
Commer ce/ El ectronic Data Interchange (EC/ED) systens architecture
for the acquisition of supplies and services that provides for

el ectroni c data i nterchange of acquisition informati on between the
Covernnent and the private sector, enploys nationally and
internationally recogni zed data formats, and provi des universa
user access".
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A typical FACNET transaction begins at the conputer desktop of a
contracting officer. Contracting officers enter data i nto FACNET
by conpl eting bl anks on el ectronic, on-screen forns for RFQs, PGs,
and the like. Fromthere, the data:

1) Enters a Gateway that translates the data to neet
standardi zed EDI formats, encrypts the data as necessary,
and routes the data to Network Entry Points.

2) Enters one of the two Network Entry Points ( NEPs - one
in Colunbus, Chio and one in Qyden, Wah (both currently
operated for all agencies by the Departnent of Defense).

NEPs sort and route the data to Val ue Added Networks
(VANS) .

3) Enters the VANs. VANs are conmercial information
services (many of which are the same firns that provide
on-line services to hone conputers). The VANs collect,
sort, and distribute electronic information to and from
vendors.

4) Arrives at the el ectronic desktop of individual vendors
whi ch have registered as "Trading Partners” with the
Central Contractor Registration Center, (CCR) Col unbus,
(i o.

The seni or procurenent executive of the agency, at HHS, the

Assi stant Secretary for Managenent and Budget, is responsible for
certifying that a contracting office has inplenmented an "interin{
FACNET system This certification is nade to the Adm nistrator of
the O fice of Federal Procurenent Policy (CFPP).

An "interim' FACNET certification neans that the contracting office
can use EC EDI to: Provide w despread public notice of
solicitations; Issue solicitations, and; Receive responses to
solicitations and associated requests for information. The office
must be able to performthese functions for contracts between

$2, 500 and $100, 000.

"Full FACNET" neans that the head of an agency, with OFPP
concurrence, has certified to the Congress that the agency as a
whol e has inplenented all FACNET functions and used FACNET for nore
than 75% of eligible contracts between the m cro-purchase threshold
and the Sinplified Acquisition Threshold during the preceding
fiscal year.
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TYPES OF CONTRACTS

The Federal Acquisition Regulation provides for two famlies of
contract types: fixed -price and cost -rei nbursenent. Each famly
consi sts of variations of the type but the essentia
characteristics within each famly are the sane.

The contracting officer chooses the type of contract. This choice
can be subject to negotiation with contractors. Project officers
need to understand the characteristics of each major contract type
because these can significantly affect acquisition planning and
contract admnistration duties.

The contract types differ in two key respects. One difference is
t he amount of risk placed on the Governnent and the contractor.
The other is the degree of contract nanagenent or adm nistration
t hat each type places on the Governnent.

FI XED- PRI CE CONTRACTS

Al though there are several types of fixed -price contracts, the one
nmost commonly used by HHS is the firmfixed -price contract. In
this type, the contractor agrees to deliver all supplies or
services at the tines specified for an agreed upon price that
cannot be changed (unless the contract is nodified). |If the
contract price is $100,000 and the contractor spends $125, 000, the
contractor loses the difference. The contractor still nust

deliver all it promsed and the Governnent need only pay the
initially agreed upon price after delivery and acceptance of the
supplies or services. n the other hand, if the contractor's costs
were only $80,000, it would nmake a profit of $20, 000.

Firmfixed-price contracts place maxi mumrisk on contractors and
l[ittle or no risk on the Government. The contractor has nade a
conmmtnent in the contract to deliver all it promsed in return for
the specified consideration. The Governnent has the right to
receive what it bought for the price it promsed to pay. |If the
contractor fails to performat the contract price, it is liable for
breach of contract, which can bring severe additional costs on the
contractor.

Because the risk is high to contractors, their incentive to perform
according to the terns and conditions of the contract is quite

high. Therefore, the Governnent's contract nonitoring requirenents
are usually far less than those for cost -reinbursenent type
contracts. Project officers nmust nonitor and revi ew contract
proposal s and performother contracting adm nistration duties on
fixed-price contracts. But the magnitude of this effort is
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normally far less than for cost -reinbursenent type contracts.

If firmfixed-price contracts confer maxi rumrisk on contractors
while mnimzing Governnent risk and if they mnimze Governnent
nmonitoring responsibility, why aren't they usually used for Federal
acqui sitions? The main reason is that many Governnent requirenents
cannot be translated into the definable and clear -cut

speci fications needed for this kind of contract. For an offeror to
prepare a proposal or agree to a fixed -price contract, the

speci fications nust be quite unanbi guous and contain little or no
uncertainty. |If such specifications are possible, then responsible
potential contractors are willing and able to develop a fair and
reasonably priced offer and to assune a reasonabl e ri sk.

Many requirenents in the Departnent, however, cannot be specified
with the certainty required for fixed -price contracts. |In the
absence of this certainty responsible potential contractors have no
way of estimating the price of the work with the degree of accuracy
needed for fixed -price contract risk.

Research and devel opnent, denonstration projects, the conduct of
surveys and studies, and related requirenents are typi cal exanples
of work that has too much uncertainty attached to it to use
fixed-price contracts. |If the Governnent tried to use a
fixed-price contract to neet these needs, it would either result in
offers fromsources that are not responsi ble or capable of doing
the work, or offers that have astronomcally high prices attached
to themto cover the great potential risk to contractors.

In addition to the basic firmfixed -price contract, there are
several variations of the fixed -price type of contract. These
variations are not wdely used in the Departnment. Contracting
officers are experienced in their use and decide on their

appr opri at eness.

COST- REI MBURSEMENT CONTRACTS

Cost -rei nbursenment contracts, the second famly of contract type,
are wdely used in the Departnent. Like the fixed -price contract,
there are several variations. The nost common is the

cost -plus-fixed-fee contract. This type of contract is us ed when
the uncertainties involved in contract performance are of such

magni tude that cost of perfornmance cannot be estimated with
sufficient reasonabl eness to permt use of fixed -price type
contracts. Rather than guaranteeing to performall contract terns
and conditions at the specified price, the contractor agrees to
deliver its "best efforts" to performthe requirenments in return

for costs incurred and a reasonable profit (fee). This type of
contract provides for negotiations of estinmated cost and a paynent
of a fixed dollar fee to the contractor. This fee cannot be
changed unl ess the scope of work in the contract is changed by the
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parties to the contract.

Because the contractor cannot specify the exact price of
performng, a "total estimated cost” is agreed to. This total
estimated cost represents the best estinmate of both the Governnent
and the contractor, agreed to in negotiations. It alsois a
contract cost limtation that the contractor cannot exceed, except
at the risk of non -reinbursenent. T his |imt can be changed by
nmut ual agreenment of the Covernnent and the contractor through a
nmodi fication to the contract.

Every cost -rei nbursenent type contract contains the Limtation of

Cost clause limting the Governnment's liability if the contractor
exceeds the total estimated cost. The clause requires the
contractor to notify the Government when it expects to reach 75
percent of the total estimated costs in the next 60 days.

Project officers should reviewthe Limtation of Cost clause
carefully. It spells out the essential nature of

cost -rei nbursenment contracts in terns of contractor perfornmance
obligations and cost limtations. The Limtation of Cost clause
can be found at FAR 52.232 -20. 1In cost -plus-fixed-fee contracts,
the contractor's risk is mnimal. The contractor only promses to
do its best (or "use its best effort") to performthe work. No
guarantee is given to the Governnent. Failure to do the specified
work will not be a breach of contract, nor will it cost the
contractor any noney, so long as it used its best efforts.

The CGovernnent's risk is commensurately high. It has no guarantee
that it wll get the specified work. |If the work is not conpleted
and the maxi nrum costs have been reinbursed to the contractor, the
Covernnment has two choices, equally unsatisfactory. It can el ect
(1) not to add funds to the contract and therefore not get any
further work, or (2) to add noney to the contract to fund the
remai ning work. This latter action is known as fundi ng the cost
overrun

Cost overruns are an unavoi dable risk of the cost -reinbursenent
type contract. While overruns are occasionally caused by
contractor waste or inefficiency, far nore often they are due to

t he unavoi dabl e | ack of certainty in contract requirenents. G ven
the nature of the work acquired by cost -reinbursenment contracts,
contractor performance often evolves in ways neither the contractor
nor the Governnent foresaw at the tinme of award.

Because of the high Governnent risk and the |ack of guaranteed
performance, cost -plus-fixed-fee contracts nmust be nonitored far
nmore closely than fixed -price types. The project officer nust
ensure that the contractor is indeed providing its best efforts and
that the contractor is judiciously expending funds and controlling
cost .
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In addition to the cost -plus-fixed-fee contract, there are severa
ot her kinds of cost -reinbursenent type contracts. Two kinds are
used in the Departnent in addition to the cost -plus-fixed fee
contract:

Cost contract. This contract type is identical to the
cost -plus-fixed-fee contract except it contains no fee.
Rei nbursenment is nmade only for appropriate costs. This
type of contract is usually used for research and

devel opment work, particularly with non -profit education
or other non-profit organizations.

Cost-sharing contract. This is a cost reinbursenent
contract in which the contractor receives no fee and is

rei mbursed for only an agreed -upon portion of costs. The
contractor, in effect, agrees to share a portion of the
costs in expectation of some future gain or benefit.

OTHER TYPES OF CONTRACTS

There are other contract types besides fixed -price and

cost -rei nbursenment. The nost inportant, in terns of Departnental
use, are described briefly below Project officers should consult
with contracting officers about the use of these types.

Indefinite Delivery Type Contracts

| f the exact delivery date is unknown when the contract is witten,
a choice may be nmade fromthree types of indefinite delivery
contracts:

A definite quantity contract which provides for delivery
of a specific anount of supplies (or the perfornmance of
services) within a given period, at designated | ocations,
on the order of the Governnent.

A requirenents contract which obligates the contractor to
fill all the acquisition requirenents of designated
activities for specific supplies or services as the

orders are placed during the contract period.

An indefinite quantity contract which is simlar to the
definite quantity contract, except that no specific
quantity is stated. Instead, the contract establishes

m ni rum and maximumlimts on the anmount that can be
ordered at one tine, and on the total quantity.

Al indefinite delivery type contracts are fixed -price.
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Time and Materials and Labor-Hour Contracts

Atinme and materials contract provides for paynent of supplies and
services on the basis of the nunber of direct |abor -hours required
and the cost of materials used. The contract sets forth a rate of
paynment for each direct labor -hour; this rate, which is negoti ated,
i ncludes an all owance for overhead and profit. The contract also
provi des that the Governnent reinburse the contractor at "cost" (as
defined in the contract) for materials used. The |abor -hour
contract is a variation of the tine and materials contract,
differing only in that it does not provide for paynent for
materials. Use of the tine and nmaterials or |abor -hour form of
contract is suitable when neither the extent, the duration, nor the
cost of the work can be estinmated with reasonabl e accuracy at the
start (for exanple, engineering and design services relating to
production, repair, maintenance, or overhaul work).

These types of contracts are quite simlar to cost -reinbursenent
contracts. They need intensive nonitoring by project officers to
ensure that the contractor is operating efficiently and that it is
exercising effective cost managenent and control. Before these
types of contracts are entered into, the contracting officer nust
prepare a docunent, called a determ nation and findi ngs, that
states that no other contract type is suitable to neet the

requi renent. Al so, like cost -reinbursenent contracts,
time-and-materials and | abor -hour contracts have ceilings that the
contractor exceeds at its own risk.

Agreenents

Basi c agreenents. A basic agreenent is a provisiona
agreenent between the contractor and the Departnent that
certain designated clauses will be incorporated by
reference in future negotiated contracts. A basic
agreenent nmay be used when the Departnent or contracting
activity plans to place a | arge nunber of contracts with
a contractor and/ or anticipates substantial recurring
negoti ation problens. A basic agreenent is not a
contract.

Basi c ordering agreenents (BOAs). A basic ordering
agreenent is simlar to a basic agreenent except that it
al so includes a description, as specific as practicable,
of the supplies to be furnished or services to be
performnmed when ordered and a description of the method of
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determnation of the prices to be paid. The BOA lists
the activities that are authorized to place orders under
the agreenents, but it is not a contract and cannot be
used to restrict conpetition.
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SECTION I'I'l - PRE-SOLI Cl TATI ON ACTI VI TI ES

The negoti ated contracting process has three discrete phases:
preparing for the solicitation, soliciting and awardi ng the
contract, and admnistering the awarded contract. This section

covers the first of these phases--pre-solicitation activities. It
outlines the basic tasks that the CGovernnment nust conplete before
approachi ng the business community for proposals. It also

addresses the responsibilities of the project officer, although
many of these tasks require close cooperation with the contracting
officer to be acconplished effectively.

The steps in this first phase of the contracting process are
acconplished in a | ogical sequence and are designed to produce two
maj or docunents: the acquisition planning docunent and the request
for contract (RFC). This section is conprised of three segnents.
The first segment outlines the steps |eading to the devel opnent of
the acquisition planning docunent. Because this docunment nust
speci fy which special approvals and clearances are required, a
brief description of these approvals and cl earances, and bri ef

expl anati ons about which situations require which approval s and

cl earances are al so di scussed.

The next segnent deals with the RFC docunent, its purpose, and
contents. The RFCis a detail ed docunent. Many of its conponents
are critical to ensuring that the Governnent receives quality
products and services at a fair price once a contract is signed.
Therefore, the text concentrates on the nost conplicated and
critical of these conponents--explaining exactly what they should
contain and how to produce them

The | ast segnent provides brief coverage of unsolicited proposals
and speci al soci oeconom ¢ acqui sition prograns.

ADVANCE PLANNI NG AND SCHEDULI NG

Pl anning for an acquisition is the best way of ensuring that the
product or service will be acquired in the nost efficient,
trouble-free manner. This process should begin as soon as a
programneed is identified and it is obvious that the need nust be
met outside the CGovernnent. Acquisition planning involves a
general consideration of all the elenents that will be required in
connection with a particular acquisition. This process may be
quite sinple or very el aborate, depending on the cost, political
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sensitivity, conplexity, or inportance of the itemor service being
acquired. Advance planning hel ps both the contracting officer and
the project officer to efficiently procure outside services by
enabling themto allocate and schedul e the work involved in an
acqui sition, and to resolve potential problens early in the

pr ocess.

Failing to schedul e the overall acquisition workload of an office,
agency, or OPDIV results in an inordi nate percentage of contract
awar ds being nmade in the closing nonths, weeks, and even days of
the fiscal year. This excessive year -end spending invites

i ncreased intervention and scrutiny from Congress, the Ofice of
Managenent and Budget, and the nedia. The key to avoiding this is
to begin advance acquisition planning early in the fiscal year.

The main conponents of the advance pl anning and advance schedul i ng
process are: devel oping the concept, inplenenting the Phase |
Advance Acqui sition Planning mechanism witing the acquisition

pl anni ng docunent, and obtai ning the required approval s and

cl earances. Each is discussed bel ow

CONCEPT DEVELOPMENT

Concept devel opnent is the first step in an acquisition. In this
phase the agency realizes that an acquisition is necessary and
defines, in broad terns, what this effort will entail. Concept

devel opnent may i nclude assessnent of prior contract results,
in-depth literature searches, and discussions with technical and
scientific personnel, both within and outside the CGovernmnent.
These di scussions may serve to determne interest, scientific
approaches, technical capabilities, and the state -of-the-art
relevant to the subject area. In holding such discussions with
peopl e outside the Governnent, care nust be taken not to disclose
advance informati on on any specific acquisition, proposed or
contenpl ated, because to do so mght create the inpression that the
Covernnent has given the recipient an unfair advantage over ot her
organi zati ons subsequently solicited.

Once the concept has been formulated, it nust be reviewed for
programrel evance, need, nerit, priority, and tineliness by the
appropri ate managenent staff. In many agencies, the concept

devel opnent phase is intinmately connected with the agency's budget
process because these agencies use the budget process as the
primary means of identifying, defining, and approving agency

acqui sitions.

Al t hough nost project officers do not becone involved with an
acquisition until after the initial budgeting has been
acconpl i shed, project officers always have to deal w th budget
consi derations. This happens, for exanple, when the initial cost
of an acquisition is underestimated and additional funds are
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required. Although it is inmportant to have funds for an
acquisition--especially a major one--included in the agency's
budget, occasionally one that has not been included is turned over
to a project officer. |If funds have not been budgeted, it stil

may be possible to fund a particular acquisition. Project officers
who are faced with this situation should contact their budget
conponent for advice and gui dance.

The Acqui sition Planni ng Docunent

The acqui sition planning docunent is an admnistrative too
designed to enable the project officer and the contracting officer
to acconplish the tasks required to acquire goods or services for
the agency within a specific anmount of time, thereby conplying with
the requirenments of the Phase Il Advance Acquisition Schedul i ng
requi renents inposed on their program This docunent is devel oped
bef ore the preparation and subm ssion of the formal RFC and serves
as an advance agreenent between program and contracting personnel.
It outlines a schedule of the steps to be taken to acconplish the
acqui sition, and serves to resolve problens early in the
acqui sition cycle, thereby avoiding delay of the award.

An acqui sition planning docunment is required for:

Al new negotiated acquisitions that are expected to exceed
$100, 000, except:

Acqui sition of architect -engineer services;

Acquisition of utility services where the services
are avail able only fromone source; and

Acqui sitions made f romor through other Governnent
agenci es.

Al two-step seal ed bi ddi ng.

The Principal Oficial Responsible for Acquisition (PORA) nust
prescribe acquisition planning procedures for both negotiated and
two-step acquisitions that are not expected to exceed $100, 000, and
all sealed bid acquisitions regardl ess of dollar anount.

An acquisition planning docunent is not required for a contract
nmodi fication that either exercises an option or adds funds to an
increnentally funded contract, provided there is an approved
acqui sition planning docunent on file and there is no significant
deviation fromthat plan.
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Responsi bilities for Acquisition Planning

The acqui sition planning docunent usually is prepared jointly by
the project officer and the contracting officer, although the PORA
may request that a different procedure be foll owed.

Project officers who expect to initiate acquisitions should discuss
their requirenents with the responsi ble contracting officer. These
di scussions should result in understandi ngs on:

The details of the acquisition plan;
A schedul e for conpleting the acquisition plan;

Prelimnary discussion on the work statenment or
speci fications and appropriate evaluation criteria; and

Prelimnary di scussions on the content and timng of the
Request for Contract (RFC).

Contracting officers are required to coordinate with program
personnel to ensure:

Ti mely and conprehensive planning for acquisitions;
Tinmely initiation of requests for contracts; and

That program personnel have been instr wucted in proper
acqui sition practices and net hods.

Format and Content of Acquisition Plans

The Departnent does not prescribe a standard format for the
acqui sition planni ng docunent, but reconmends the one provided
below Al five of the content areas |listed nust be included in
this docunent, regardless of the fornat adopted.

1. | dentification of Information. The contracting
of ficer should prescribe the information necessary
for readily identifying a planned acquisition. The
information may include itens such as an acquisition
pl anni ng docunent nunber, a request for contract
nunber, applicable public | aw, nanme of program or
project officer.

2. Programmati ¢ Consi derations. This section should
include all or sonme of the following itens:
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Description of the project, supplies, or
services. In addition to briefly describing
t he proposed project, supplies, or services,
di scuss all anticipated future requirenents
related to the acquisition. Identify and

di scuss any past, present, or future
interrelated projects.

Project funding. Provide a summary of funds
expected to be obligated for the entire project
by fiscal year and phases. Include
expenditures for previous years. D scuss the
probability of obtaining future -year funding
and/ or what specific managerial action can be
taken to ensure future funding, if applicable.

Rel ated projects and efforts undertaken to
avoi d duplication of effort. D scuss efforts
made to determne if existing projects,
supplies, or materials will satisfy the

requi renent. Include any related in -house
efforts, searches, and cl earinghouse revi ews
conducted to avoid duplication of effort.

Need for the project, supplies, services.
D scuss the need for the project, supplies, or
servi ces.

Speci al program cl earances or approvals.

Det erm ne whi ch speci al program cl earances or
approval s are required. Specify clearances or
approval s applicable to this acquisition. (See
page 29 for discussion of clearances and
approval s.)

Phasing. Briefly describe discrete tasks or
stages of acconplishnment that are appropriate
to phasing. Describe the perfornmance

eval uation criteria for each phase before
proceeding to the next. (See page 45 for a
di scussi on on phasing.)

Governnent furnished material/facilities.
Indicate material and facilities that will be
furnished to the contractor and any associ at ed
probl ens that may be encountered. D scuss
possible inequities that may arise in
furnishing the materials or facilities.

Di scuss screening efforts for availability of
these itens through GSA (CGeneral Services

Adm ni stration) excess property schedul es.
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Project risk. D scuss major areas of project
ri sk, including technical, cost, and schedul e
risk. Describe what efforts are planned to
reduce risk. If an acquisition that is planned
to be awarded using other than full and open
conpetition represents a significant portion of
a proposed contractor's business, discuss the
ef fect on technical capability, schedul es,
changes in contractor workl oad, and rel at ed
effects on cost.

Reporting/delivery requirenents. Describe the
basis for establishing the delivery and/or
reporting requirenments. |nclude the
anticipated deliverables and tinme(s) for
del i very.

Repl i cation, dissem nation, or use of the
results. D scuss anticipated replication,

di ssem nation, or use of the results. Describe
who will use it and howit wll be used.

I ncl ude a description of the delivery system

Data, data rights, patents, copyrights. D scuss
data to be devel oped. Specify data to be
delivered and data to remain in the
contractor's possession. D scuss how the data
are to be used, naintained, disclosed, and

di sposed of by the contractor. D scuss data
that are subject to the Privacy Act or
Confidentiality of Information clause. D scuss
data to be delivered with [imted ri ghts,
data where title would not vest in the
Covernnent, and antici pated copyrights or
patents. D scuss whether or not the data

will permt any follow -on acquisitions to be
conpetitive.

Post-award adm ni stration and nonitoring.
Detail mlestones that require periodic

eval uation of the contractor's progress.

D scuss any formal nanagenent systens to be
used in contract nonitoring including plans for
post -award conferences and site visits.
Delineate the timng of the periodic status
reports.

Techni cal eval uation plans. D scuss plans for
the technical evaluation of the proposals.
State whether or not non -Federal technical
evaluators will review the proposals, and
identify potential conflict of interest
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3.

4.

Acqui

si tuati ons.

sition Approach. This section should include:
Proposed sources. Include sources or
categories of sources (if apparent). |If other

than full and open conpetition is to be used,
di scuss why conpetition is not feasible.

Contract type. Provide the rationale for
recommrendi ng a particul ar type.

Soci oeconom ¢ prograns. D scuss
prelimnary liaison with the Snall and

D sadvant aged Busi ness Wilization
Specialist (SADBUS) to determne if the
acquisition is appropriate for the various
soci oeconom ¢ acqui sition prograns; i.e.,
smal | busi ness, di sadvantaged busi ness, or
| abor surplus area set -asides.

O her considerations, as applicable. D scuss
speci al contract clauses and proposed HHSAR
deviations, if required. D scuss circunstances
such as the effect of a protest on a previous
acqui sition, special public |aw or regul atory
requirenents that place restrictions on the
acqui sition, special geographical restrictions,
and use of a special type of synopsis. |If
necessary, address pl anned pre-proposa
conference, preaward survey, and preaward site
visits.

Planning for the Acquisition Cycle. This section should
i ncl ude di scussion of the follow ng:

Schedul i ng consi derations. The project officer
and the contracting officer should establish
realistic dates that neet program needs for
award, and that ensure tinely delivery or

conpl etion of the project. The follow ng
factors shoul d be considered in planning
realistic dates:

i ndi vi dual project and contracting officer
wor kl oads;

pl anned, extended absences of either the
contracting or project officer fromthe
office; and

schedul es that are consonant with
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established office goals for overal
orderly and bal anced wor k|l oads.

Acqui sition planning schedule. The follow ng
acqui sition planning schedul e shoul d be
included in all plans to the extent the itens
are significant or appropriate to the

acquisition. Additional itens may be added as
appropri at e.
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ACQUI SI TI ON PLANNI NG SCHEDULE

Actions
Dat e

Advance or sources sought synopsis rel eased
Advance or sources sought synopsis cl osed
Synopsi s eval uati on received
Request for contract received
Speci al program approval received
Synopsi s publicizing proposed acquisition rel eased
Request for proposal rel eased
Preproposal conference conducted
Proposal s received
Techni cal eval uation received
Cost advisory or audit report received
Equal opportunity cl earance obtai ned
Prenegoti ati on conference conduct ed
Negoti ati on conpl et ed
Contract docunent prepared
Contract approval conpleted
Contract rel eased
Awar d
5. Approval s. Al acquisition planning docunents nust be

signed by the project officer and the contract
negotiator. Acquisition planning docunents for

acqui sitions estimated to be between $100, 000 and

$1, 000, 000 rust be approved by the contracting officer.
Acqui sition planning docunents for acquisitions
established to be in excess of $1 mllion nust be
approved by the PORA (Principal Oficial Responsible for
Acqui sition) or his/her designee. The designated
official nust be in a position no | ower than the |evel
above the contracting officer. One copy of al

acqui sition planni ng docunents nust be filed with the
PORA or the designated official for planning purposes.
The original acquisition planning docunent nust be
retained in the contract file.

SPECI AL APPROVALS AND CLEARANCES

There are nunerous types of acquisitions, or elenents within an
acquisition, that require particular approvals or clearances. The
foll owi ng special program approvals or clearances shoul d be
reviewed to see if they are applicable to the acquisition in
guestion. Those that are applicable nust be addressed in the
acqui sition planni ng docunent.
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ADP Sof twar e, Hardware, and Services

Al proposed acquisitions of automatic data processing hardware,
sof tware packages, and services, as well as tel ecommuni cations
equi pnrent whi ch exceed the thresholds stated in Chapter 4-10 of the

HHS | nf ormat i on Resour ces Managenent (1 RM Manual nmust be revi ewed
and approved by the O5/ ASMB O fice of Information Resources
Managenent (O RV). The programoffice is responsible for obtaining
this approval. The O RM approval docunent (Del egation of

Procurement Authority (DPA)) nust be attached to the request for
contract when it is submtted to the contracting officer.
Contracting officers cannot initiate action on the request for
contract until they have received a properly executed approval
docunent ( DPA).

ADP Systens Security

Whenever a proposed contract action requires the design,

devel opnent, nai ntenance, or use of an ADP systemor the use of ADP
resources, the programoffice is required to designate a
responsi bl e individual to serve as the ADP system nmanager. This

i ndividual will ensure, in coordination with the cogni zant systens
security officer, that ADP security requirenents are nmet and that
each contractor maintains an acceptable security program Al ADP
systens, regardless of cost, are required to have a Certification
of ADP Systens Security Adequacy signed by the ADP system nanager
and the cogni zant ADP systens security officer. The contracting
of ficer cannot initiate action on the request for contract until
this certification is received. (See HHS | RM Manual, Part

6- - Automat ed Information System Security, Transmttal Grcul ar
82.02 dated 07/02/82, and OVB Crcul ar No. A-130.

Eval uati on Contracts

Eval uation studies are defined as those seeking to formally assess
exi sting Federal policies, programs, or their conponents. Such
studies are perforned to informpolicy decision naking officials
concerni ng program performance, with respect either to program

obj ectives or other significant intended or unintended effects.

The Assistant Secretary for Planning and Eval uation (ASPE) nust
approve all evaluation projects for proposed solicitations, except

t hose whi ch have been included in an eval uation plan previously
approved by the ASPE

Pai d Adverti sing

Pai d advertisenents and notices to be published in newspapers and
peri odi cal s may be authorized by the contracting officer in
accordance with the requirenments and conditions set forth in FAR
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Subpart 5.5. Requests for advertising nust be acconpani ed by
witten authority to advertise or publish, giving the nanes of the
newspapers or journals, frequency and dates of proposed
advertisenents, estimated cost, and other pertinent information.
Pai d advertisenments should be limted to the publication of
essential details of grant announcenents, invitations for bids, and
requests for proposals, including those for the sale of personal
property, and for the recruitnent of enployees. (See also CGenera
Accounting O fice Policy and Procedures Manual for Quidance to
Federal Agencies.)

Printing

FAR Subpart 8.8 defines printing as printing, binding, blank -book
and mcroformwork (including any itenms requiring the processes of
conposi tion, platenmaking, presswork, or binding) for use of an
executi ve departnent, independent agency, or establishment of the
Covernnent. The acquisition of printing by contract is prohibited
unless it is authorized by the Joint Commttee on Printing of the
U S. Congress. Specific procedures to be followed are contained in
the Governnment Printing and Bi nding Regul ati ons and the HHS
Printing Managenent Manual .

Fraud, Abuse, and Waste

Al'l proposed acquisitions that concern the subjects of fraud,
abuse, and waste nust be reviewed and approved by the | nspector
Ceneral or Deputy Inspector CGeneral. Witten approval fromeither
must be included in the request for contract.

Paperwor k Reducti on Act

Under the Paperwork Reduction Act of 1980 ( P.L. 96-511), a Federa
agency obtaining information fromten or nore persons , other than
from Federal enployees w thin the scope of their enploynent , nust
obt ai n advance witten approval fromthe Ofice of Managenent and
Budget. The Act defines a "person” as an individual, business,
organi zed group of individuals, or state or |ocal governnent.
Approval can be obtai ned by submtting Standard Form 83, { earance
Request and Notice of Action, and a supporting statenent to the

O fice of Managenent and Budget . Specific procedures for obtalning
approval can be found in Title 5 CFR Part 1320 and the HHS Cenera
Adm ni stration Manual Chapter 10 -20. Procedures for the approval
may be obtai ned by contacting the OPDIV Reports O earance O ficer.

Contracts with Federal Enpl oyees

Contracts between the Governnent and CGovernnent enpl oyees, or
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bet ween the Governnent and organi zations that are substantially
owned or controlled by CGovernnent enpl oyees may not know ngly be
entered into, except for the nost conpelling reasons (See FAR
Subpart 3.6). Authority to enter into such a contract nust be
obtai ned before contract award fromeither the Assistant Secretary
for Managenent and Budget, the head of the OPDIV, or the regiona
director, or their designees. (See 45 CFR Part 73 and HHS

St andards of Conduct.)

Publ i cati ons

Al projects that will result in contracts in excess of $2,500, and
that include publications, nust be reviewed and approved by the
Ofice of the Assistant Secretary for Public Affairs (QASPA). Form
HHS- 615, Publication Planning and d earance Request, should be
forwarded to QASPA through the OPDIV Public Affairs Oficer.
Publications are defined in the chapter on publications in the
Public Affairs Managenent Manual .

Public Affairs Services

Projects for the acquisition of public affairs services in excess
of $5,000 nust be subnitted to the Ofice of the Assistant
Secretary for Public Affairs (OASPA) for review and approval on
Form HHS-524B, Request for Public Affairs Service Contract.

Audi ovi sual Servi ces

Al'l audi ovi sual s nust be acquired under the Governnent -w de
Contracting Systemfor Mtion Picture and Vi deotape Producti ons,

unl ess they are included in the exceptions to the nmandatory use of
the uniformsystem (See the HHS General Adm nistration Manual,
Chapter 1-121.) Any proposed acquisition of an audiovi sual project
requi res subm ssion of Standard Form 282, Mandatory Title Check, to
the National Audiovisual Center. Wien the results of this title
check have been revi ewed and approved, and the project officer has
determned that existing naterials are not adequate to fulfill the
requirenent, the project officer nust prepare a statenent to that
effect. For acquisitions in excess of $5,000, a copy of that
statenent, together with Standard Form 202, Federal Audi ovi sual
Production Report, and Form HHS -524A, Request for Audi ovi sual
material, nust be submtted through the OPDIV Public Affairs
Oficer tothe Ofice of the Assistant Secretary for Public Affairs
(QASPA) for review and approval. The OQASPA will then forward the
Standard Form 202 and the statenment explaining why existing
materials are insufficient to the National Audiovisual Center. An
approved copy of the formHHS -524A will be returned to the GPDIV
for transmssion to the contracting officer. (See the HHS General
Adm ni stration Manual Chapter 1 -121.)
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Privacy Act

The Departnent's policy is to protect the privacy of individuals to
t he maxi mum possi bl e extent while permtting the exchange of
records required to fulfill its admnistrative and program
responsibilities and its responsibilities for disclosing records to
whi ch the general public is entitled under the Freedom of
Information act. The Privacy Act is applicable whenever the
Departnment contracts for the design, devel opnent, operation, or

mai nt enance of a systemof records on individuals in order to
acconplish a departnental function. The key factor is whether a
departnental function is involved. Therefore, the Privacy Act

requi renents apply to a departnental contract when, under the
contract, the contractor nust maintain or operate a system of
records to acconplish a departnental function.

The project officer should consult with the activity's Privacy Act
Coordinator, and as necessary with the Ofice of the Genera
Counsel , to determ ne whether or not the Act applies to the
proposed contract. The RFC nust contain a statenent regarding
applicability. Wen the Act is applicable, the project officer
must prepare a "systemnotice" for publication in the Feder a

Regi ster . This notice nust describe the Departnent's intent, i.e.,
to establish a new systemof records on individuals, to nake

nodi fications to an existing system or to disclose information in
regard to an existing system A copy of the "systemnotice" should
be attached to the request for contract. The contract cannot be
awarded until the "systemnotice" has been published in the Feder a
Regi ster . (See HHS Privacy Act regul ation, 45 CFR 5b, and FAR
Subpart 24.1.)

A-76 Revi ew

OMB Grcular No. A-76 provides that it is the policy of the
Covernnent to rely generally on private commercial sources for
supplies and services, if certain criteria are nmet, while

recogni zing that sone functions are inherently Covernnental and
must be performed by CGovernnment personnel. It al so provides that
it is Government policy to give appropriate consideration to
relative cost in deciding between Governnent performance and
performance under contract. |n conparing the costs of CGovernnent
and contractor performance, the Grcul ar provides that agencies
shall base the contractor's cost of performance on firmoffers.
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The G rcul ar and the Cost Conpari son Handbook, Suppl enment No. lto
the CGrcular, prescribe the overall policies and detail ed

procedures required of all agencies in nmaking cost conparisons

bet ween contractor and Governnent performance. These docunents

state that in nmaking cost conparisons, agencies shall

Prepare an estinmate of the cost of Government performnmance
based on the sane work statenment and | evel of perfornmance
as apply to offerors; and

Conpare the total cost of Governnent performance to the
total cost of contracting with the potentially successful
of feror.

These docunents further provide that solicitations and synopses of
the solicitations issued to obtain offers for conparison purposes
shall state that they will not result in a contract if Government
performance is determned to be nore advantageous. They al so state
t hat each cost conparison shall be reviewed by an activity

i ndependent of the activity that prepared the cost analysis to
ensure conformance with the instructions in the Handbook. Final ly,
t he docunents provide that, ordinarily, agencies should not incur

t he del ay and expense of conducting cost conparison studies to
justify a Government commercial or industrial activity involving
ten (10) or fewer full -time equivalents ( FTEs). Activities bel ow
this threshold should be perforned by contract unless in -house
performance is justified. However, if there is reason to believe

t hat inadequate conpetition or other factors are causi ng conmmerci al
prices to be unreasonable, a cost conparison study may be
conducted. Activities exceeding ten (10) FTEs shall undergo cost
conparisons, unless wai ved.

REQUEST FOR CONTRACT

PURPOSE AND USE

The request for contract (RFC) ends the presolicitation phase of an
acqui sition and begins the solicitation phase, in which the
Covernnent transmts its requirenents to the business comunity,
receives bids or proposals to neet those requirenents, and awards a
contract.

The RFC is largely what its nane inplies--a request fromthe
project officer that the contracting officer begin the process
necessary to award a contract. As such, the RFC package nust
provide all the informati on and docunentation necessary for the
contracting officer to successfully undertake the acquisition
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process.

It is vital to the quality of the acquisition and tinely pl acenent
of a contract that the RFC be transmtted to the contract office as
early as possible. Cenerally, the RFC consists of an HHS -393 and
appropriate attachments.

REQUI REMENTS

As a mninmum the foll ow ng docunents/statenents should be included
in the RFC

Pur pose of contract. A brief description of the general
requirenents, including a citation of the legislation, if
applicable, that authorizes the prograni project.

Background history. A discussion of the background and
necessity for the acquisition. |Include prior, present,
and planned efforts by the programoffice in the program
area to which the requested contract is related, as wel
as closely related work that has been supported by HHS
and ot her Federal agencies. ldentify specific contracts
and grants whenever applicable.

Peri od of performance. Specify the tine period required
for total performance and, if appropriate, for each phase
of the work. Indicate the proposed starting date and
required date of delivery for each deliverable.

Estimated cost. An estimate of the total cost to perform
t he proposed contract and an estinmate for individua

phases or areas of the work. |Include an estinate of
technical staff hours required to performthe service as
well as any direct material.

Reference material. List and describe study reports,

pl ans, draw ngs, and other data to be nade available to
the offeror for use in preparation of proposals and/or in
performance of the contract. Information should also be
provided as to whether such material is currently

avail able and, if not, when it will becone avail abl e.

Governnent property/facilities. |If the Governnent is
going to provide property or facilities (e.g., office
space, tel ephone services) to the contractor for contract
performance, identify the kind, quantities, and peri ods
of use. If providing property to a contractor is being
consi dered, the project officer should becone famliar
with the policies and procedures in HHSAR Subpart 345.
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Techni cal proposal instructions and evaluation criteria.

Include any instructions or information that will help
the offeror prepare a technical proposal. Aso outline a
system for evaluating technical proposals, the eval uation
criteria, and the relative weights assigned to each. See

HHSAR Subpart 315. 7005(a) (6).

Sources for solicitation. Wthin a particular field of
interest, a project officer beconmes famliar wth many
potential sources and acquires know edge of each source's
techni cal capability, physical resources, experiences in
a given area, and performance history. It is expected
that the project officer will use this know edge to
devel op a recommended source list. The project officer
will also use appropriate business/scientific journals to
identify new sources, in addition to those the
contracting officer will obtain fromadvertising in the
Commerce Business Daily . In developing a source |ist,
the project officer nust be careful to avoid inproper
vendor contacts. Additionally, it is incunbent upon the
project officer to cooperate with the Small and

D sadvant aged Busi ness Wilization Specialist and
contract specialist inidentifying viable small, smnall

di sadvant aged and wonen -owned busi nesses, and | abor
surplus area concerns, to which Federal acquisition
dollars can be targeted in accordance with statutory
set - asi de prograns and executive orders.

Data for future acquisition. State whether, at the
concl usion of the proposed contract, it is anticipated

t hat another acquisition action will be required. |If so,
t he ki nds and anounts of technical data required fromthe
proposed contract should be indicated to assure
conpetition in future acquisitions and to prevent the
contractor frombecom ng a sol e source because the
CGovernnent | acks the data, e.g., draw ngs, techniques,
test results, etc., to permt a full and open

acqui sition.

Del iverables. Prepare a list of any deliverables
(products, reports, etc.) required under the proposed
contract and the tinmeframes within which they are
requi red.

Speci al approval s/ coordi nati ons/cl earances. Attach
copi es of required clearances and approvals. |If they are
not attached to the RFC, a note explaining the action
taken to obtain approval s shoul d be i ncl uded.
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Statenent of work/specification. Submt the statenent of

work or specification with the RFC

Special ternms and conditions. ldentify any speci al
terns/conditions should be included in the contract.

I dentification and disposition of data. Ildentify the

data expected to be generated by the acquisition and

specify the data to be delivered to the Departnent (see
HHSAR Subpart 315.7005(b)(2)) and that to be retai ned by
the contractor. Include information relative to the use,

mai nt enance, disclosure, and disposition of data; a

statenment as to whether or not another acquisition, based
upon the data generated by the proposed acquisition, is

anticipated; and a statenent indicating whether the

proposed acquisition is or is not subject to the Privacy

Act (see FAR Part 24.1 and HHSAR Subpart 324.1).

Justification for other than full and open conpetition.
A full explanation of why it is inpossible or inpractica

to obtain conpetition for the acquisition. If the

acquisition is to be sole source, include a certification

statenent, that only the one source has the necessary
conpetence or resources to fulfill the contract
requirenents. (See page 60 for nore detail ed

di scussion.)

| dentification of the project officer. ldentify project

and alternate project officers by nane, title, ful
mai | i ng address, and tel ephone nunber. |nclude a
statenment as to whether they have conpleted the
perquisite training prescribed by the Departnent (see
HHSAR 307. 170).

THE STATEMENT OF WORK

The statenent of work (SOWN is probably the single nost critica

docunent in the acquisition process. It describes the work

to be

performed or the services to be rendered, defines the respective
responsibilities of the CGovernnent and the contractor, and provides
an objective nmeasure so that both the Governnent and the contractor
wi Il know when the work is conplete and paynent is justified.

The SOW nust be precisely worded because it will be read and
interpreted by a variety of people, such as attorneys, acquisition
personnel, cost estimators, accountants, technical specialists,
etc. |If the SONdoes not state exactly what is wanted, or does not
state it precisely, it will generate contract managenent problens

for both the project officer and the contracting officer.
Anbi guous statenents of work often result in unsatisfactory

contractor performance, delays, disputes, and higher contract

39
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costs.

Statenments of work are sonetinmes referred to adm nistrative boards
or the courts for interpretation. These interpretations represent
what an objective third party thinks is the intention of the
docunent. Cenerally speaking, the court or board will not concern
itself with what the drafter intended to express, but will |ook at
what was expressed. This determnation is usually nade solely on
the basis of the words used and the context in which they appear.

How the SONis witten affects the entire acquisition cycle. It
determnes the type of contract that is awarded, it influences the
nunber and quality of proposals received, and it serves as a
basel i ne agai nst which to evaluate proposals, and | ater, contractor
performance. Thus, the SONis the key el enment in shaping and
directing all three stages of the acquisition cycle:
pre-solicitation, solicitation and contract award, and post -award
adm ni stration.

In the pre-solicitation phase, the SONesta blishes the paraneters
of the Governnent's requirenents so that the program and
contracting officers can determne the best way to acconplish them
Therefore, the SONnust articul ate program objectives. It nust

al so establish actual m ni mumrequirenents for performance of the
pr oposed wor K.

In the solicitation and award phase, the SONis the vehicle that
communi cates the Governnment's requirenents to prospective offerors.
At this stage, the SONguides the offerors on the content of their
techni cal proposals. Wien a contract is awarded, the SON becones
part of the contract between the two parties, stating what has been
of fered by the proposer and accepted by the Governnent.

Therefore, the statenment of work defines the scope of work,

i ncluding tasks the contractor nust undertake, types or stages of
wor k, nunber and type of personnel, sequence of effort, and
reporting requirenments. The SONnust al so establish a guide for
techni cal evaluation of the proposals. Both the offeror and the
evaluators need a list of factors that clearly state how t he agency
wi Il conpare the offers. The technical evaluation criteria are not
part of the SONitself but, because they relate directly to the
requi renents specified in the SON they nust be carefully

consi dered when preparing it.

At the post -award stage, the SOW provi des the mechani smfor
defining the work or products that are to be produced and the
deadl i nes for producing them To be effective at this stage, the
SOWN shoul d provide a guide for nonitoring the progress of work by
speci fyi ng what products should be delivered or tasks acconpli shed
at specific tinmes during the course of the contract. The SOWNal so
shoul d describe the products to result fromthe work effort and set
t he standards of contractor perfornance.
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COVMON ELEMENTS OF STATEMENTS OF WORK

Because each acquisition is unique, each SOVnust be tailored to
the specifics of the project. The elenents of a SONVw Il vary with
t he objective, conplexity, size, and nature of the acquisition. 1In
general, it should cover the following matters, as appropriate.

Background. Describes the requirenents in general,
non-technical terns, and explains why the acquisitionis
bei ng pursued and how it relates to past, current, or
future projects. Include a summary of statutory program
authority and any regul ations that are applicable. If
any techni ques have been tried and been found to be

ef fective, they shoul d be included here.

Proj ect objectives. Provides a succinct statenment of the
purpose of the acquisition. 1t should outline the

results that the Governnent expects, and nmay al so

identify the benefit to the programthat is contenpl ated.

Scope of work. Provides an overall, non -technica
description of the work to be perforned. It expands on

t he project objectives, but does not attenpt to detai

all of the work required. ldentify and summarize the
various phases of the project, and define its limts in
terns of specific objectives, tine, special provisions,
or limtations. This information nust be consistent with
the detailed requirenents. Contractor responsibilities
are often summari zed here, as are the results or products
expect ed.

Detail ed technical requirenents. States nost precisely
what is expected of the contractor in the perfornmance of
the work. It describes the specific tasks and phases of
the work and specifies the total effort each task or
phase is to receive. Considerations that may guide the
contractor in its analysis, design, or experinentation on
t he desi gnated probl ens shoul d al so be i ncl uded.

Specify the requirenments (i.e. training, conputer
nodel i ng, tests, verification, etc), and indicate the
scope of each. Include the paraneters of tests, for
exanpl e, and the criteria governing the nunber of

desi gns, nunbers of tests, performance, etc. A so
identify any budgetary, environnmental, or other
constraints. |If nore than one approach is possible and
the Governnment prefers a particul ar approach, it shoul d
be identified. Wen applicable, state the criteria on
whi ch a choice of alternative approaches will be based.

If end products or deliverables are required under the
contract, they should be clearly and firmy defined and
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the criteria for acceptance should be given. Delivery or
conpl etion schedul es are expressed either by cal endar
date or as a certain nunber of days fromthe date of
contract award. Wen using the latter nethod, specify
whet her work days or cal endar days are neant.

Reporting schedul e. Specify how the contractor shows
that it has fulfilled its obligations. Define the
mechani sm by which the contractor can denonstrate
progress and conpliance with the requirenents, and
present any problens it may have encountered. This is
usual Iy acconplished through nonthly or bi -mont hly
progress reports. D scuss what areas the reports are to
cover, the report format, the nunber of copies the
contractor should submt, and to whomthey shoul d be
submtted. CQearly identify the criteria to be used by
t he Governnment for acceptance.

It is inportant to require the preparati on and subm ssion
of technical and financial progress reports to reflect
contractor certification of satisfactory progress. |If
possi bl e, the reports should be coordinated to provide a
correlati on between costs incurred and the state of
contract conpletion.

Speci al considerations. Include if there is any
information that does not fit neatly or logically into
one of the other sections. For exanple, to explain any
speci al rel ati onshi ps between the contractor and ot her
contractors working for the Governnent.

Ref erences. Provide a detailed Iist and description of
any studies, reports, and other data referred to

el sewhere in the statenent of work. Each docunent shoul d
be properly described, cited, and cross -referenced to the
applicable part of the work statenent. |f docunents are
l[imted or hard to get, and will not be attached to the
RFP, tell where they can be obtained, or when and where
they will be available for review Exanples of
references include: field nmenoranda, technical reports,
scholarly studies, articles, specifications, and

st andar ds.
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STEPS I N VWRI TI NG A STATEMENT OF WORK ( SOWN

Because the SOWNis the nost influential docunment in an acquisition,
it must be carefully planned and witten. |t expresses what the
contractor is to acconplish and det erm nes whet her the Gover nnent
recei ves the product or service it needs.

Pl anni ng the Statenent of Work

Carefully planning the SONw || save tinme in the witing phase and
wll make it possible to develop a concise, trouble -free RFP. The
first stepis to determne the project's objectives. This involves
devel opi ng cl ear statenents about why the agency is undertaking the
acqui sition, and what it hopes to achieve. Such a statenent is
critical because it is inpossible to communicate a requirenment to
potential offerors unless the need can be clearly stated.

Once the project's objectives have been stated clearly in witing,
the next step is to neet with the contract specialist, who wll

help lay out the requirenents for the acquisition and the schedul e
that nmust be net if a contract is to be awarded by a specific date.
The contract specialist can also identify sources of information

on regul ations and contracting, as well as in -house experts who may
be able to help.

The next step is to determne all of the individual requirenents
that nmust be acconplished if the agency is to neet its objectives.
Requi renents that need to be considered at this stage include:

Del i ver abl es

o] What products/services are required?
o] Who will use the products and how?

St andar ds of Perf or nance

o] What perfornmance/ accuracy standards can be specified
for the products or services?
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Per sonnel

o] What categories of staff should conduct the
project for the contractor?

o] What shoul d be their qualifications?

o] What shoul d be the qualifications/experience of
the contractor?

Met hodol ogy

o] What is the appropriate nethodol ogy?

o] Are there different possible nmethodol ogi es?

o] What st ages/ phases can the project be broken
i nto?

Schedul e

o] Wien are the results of the project needed?

o] How | ong shoul d the project take?

o] What is the schedule for the deliverabl es?

Locati on

o] Wiere shoul d the project take place?

o] WI1l travel be required?

Once all of the requirenents have been |isted, they can be arranged
into a | ogi cal sequence.

During the process of listing the requirenents, it may be hel pful
to do sone background reading. Collect and anal yze previ ous
docunments and contract deliverables that bear on the requirenents,
i ncl udi ng:

Docunents that discuss overall programgoals and
obj ect i ves;

Reports, manuals, or other deliverables produced in the
past; and

Statenents of work devel oped for simlar projects.

Revi ew Gover nnent -wi de or departnental regul ations, policy
directives, or admnistrative nenoranda that apply to the type of
acqui sition under consideration. Consult with other program
personnel to elicit views on the project, its objectives and
requirenents.

At this stage, it is inportant to decide if the conplexity of the
project requires advice fromtechnical specialists or help from
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additional witers. |If so, identify the personnel needed and
speci fy the areas that each shoul d address.

Speci fying the Contractual Approach

Once the project objectives have been clearly stated and the
requi renents listed, it beconmes possible to begin specifying the
contractual approach. This process wll require a nunber of
deci si ons:

Wiet her the work statenent is a design specification, a
performance specification, or a conbination;

Whet her a conpletion contract or a |level -of-effort
contract is contenplated; and

Whet her or not phasing is appropriate.

Each of these decisions will be discussed in nore detail bel ow, but
as these decisions are being nade, a few points should be kept in
mnd. The objectives of a proposed project will affect the anount
of flexibility the contractor will be allowed in designing an
approach to the work. A SONmay be broad and general, or specific
and detailed. But whether a statement of work is | oose or tight,
sinple or conplex, certain general principals apply. The SON

Shoul d neither be so narrow as to restrict the
contractor's efforts nor so broad as to permt the
contractor to explore or undertake work in areas having
l[ittle relationship to the particular contract tasks.

Must define the contractor's obligations and be
definitive enough to protect the Governnent's interests.

Shoul d give the contractor sufficient guidance to be able
to performthe work required. It should provide a clear,
unanbi guous, and conpl ete basis for effective and
efficient performance.

Per f ormance Speci fications versus Design Specifications

A work statement nmay be a design specification, performnmance
specification, or a conbination of both. A design specification
describes the specific materials, paraneters, and nethods a
contractor is to use in delivering a project or service to the
Covernnent. The Governnment is responsible for the results. The
contractor must follow the specified steps, but the Government is
responsi ble for ensuring that follow ng these steps will produce
the desired result. For exanple, if the Covernnent issues a design
specification for a testing program the contractor would be
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responsi ble for inplenmenting the programbut not for the validity
or usefulness of the test results.

A performance specification, on the other hand, does not Iimt a
contractor to providing a specific product or service, but rather
descri bes what the contractor must do, what formthis effort nust
take, and the constraints placed on the effort. Performance work
statenents tell the contractor the objectives to be acconpli shed,
the end goal, or the desired achievenent. For exanple, a
performance work statenent for a training course mght specify the
skills to be taught and the level of skill that participants are to
achieve. It is then the contractor's responsibility to specify in
its proposal how these objectives will be acconpli shed.

As a general rule, it is best to place maxi numresponsibility for
performance on the contractor, because the contractor is being
hired for its expertise and ability to perform However, the cost
of the contract may be higher if the contractor nust determne the
proper approach and nethods. Consequently, if the programoffice
or agency believes it knows a good nethod for acconplishing its
obj ectives, the cost benefit of specifying this nethod in the
statenent of work shoul d be wei ghed agai nst the risk that
contractors may know even better nethods.

Oten work statenments use a conbi nati on of design and perfornance
specifications. |If a decision is nmade to use such a conbi nati on,

t he Governnent nust be certain that by adhering to the Governnent's
speci fications, the contractor can achieve the required result.

Term versus Conpl etion Statenents of Wrk

Careful distinctions nust be drawn in the SOVNbetween a term (or

| evel -of -effort) acquisition and a conpletion acquisition. Term
contracts require that the contractor furnish a report on technica
effort during a specified period of tine, while conpletion
contracts often require the contractor to devel op a tangible end
itemthat is designed to neet specific perfornmance
characteristics.

Atermor level-of-effort SONis appropriate for research where the
Covernnent is seeking to discover the feasibility of later

devel opnent, or to gather general information. A termor |evel--
of-effort statenent of work may only require that a specific nunber
of | abor -hours be expended on a particul ar course of research, or
that a certain nunber of tests be run, wthout reference to any

i ntended conclusion. For exanple, a level-of-effort contract m ght
entail providing a certain | evel of naintenance services or

t echni cal support.

A conpl etion-type SONis appropriate to devel opment work where the
feasibility of producing an end itemis already known.
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Conpl etion-type statenments of work may describe what is to be

achi eved through the contracted effort--such as the devel opnent of
new net hods, new end itens, or other tangible results. For

exanpl e, a conpletion requirement mght entail delivering a final
study report, submtting test results, or devel oping and delivering
docunent ati on on a conputer program

Wi chever nethod is selected, the SONshould be definitive and
precise. In describing an end item for exanple, be specific about
the characteristics it nmust possess and the standards it nust neet.

In a level -of -effort SON where results of the effort are not
measur abl e, be specific about the goals and directions toward which
the contractor is to deploy resources.

Phasi ng

| ndi vi dual research, devel opnent, or denonstration projects
frequently lie well beyond the present state of the art and entai
procedures and techni ques of great conplexity and difficulty.
Under these circunstances, a contractor, no nmatter how carefully
sel ected, nay be unable to deliver the desired result. Moreover,
the job of evaluating the contractor's progress is often difficult.
Such a contract is frequently divided into stages (or phases) of
acconpl i shnent, each of which nmust be conpl eted and approved before
the contractor nmay proceed to the next. Wien phases of work can be
identified, the statenent of work should provide for phasing and
the request for proposals will require the subm ssion of proposed
costs by phases. The resultant contract will reflect costs by
phases, require the contractor to identify incurred costs by
phases, establish delivery schedul es by phases, and require the
witten acceptance of each phase.

Phasi ng nakes it necessary to devel op nmet hods and control s,
including reporting requirenments for each phase of the contract and
criteria for evaluating the reports submtted that will provide, at
the earliest possible tine, appropriate data for naki ng deci sions
relative to all phases. A phased contract may include stages of
acconpl i shnent such as research, devel opnent, and denonstration

Wt hin each phase, there may be a nunber of tasks that shoul d be
included in the statenment of work.

Phasi ng shoul d not be used for projects where several tasks nust
proceed sinultaneously because if each task is nade a separate
phase, progress will be blocked by |ack of data.
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Qutlining and Witing the SOV

Once the individual requirenents for acconplishing the project

obj ectives have been clearly stated, and the contractual approach
has been specified, the next step is to outline the SON An
outline provides a structure for the docunent and saves a great
deal of witing time. A detailed outline nakes it easier to focus
on content and to spot inconsistencies, redundancies, and gaps that
may need to be filled. It saves tinme in the witing phase by
providing a clear picture of the inter -relationship anong ideas,
and the nost |ogical order to present them

Once the outline as been conpleted, wite a first draft. Renenber
that the purpose is not to create an entertaining piece of
l[iterature, but to express a need and state requirenents so that a
contractor can understand and respond to them The next section of
this chapter gives specific suggestions for ensuring that the SON
is clear. In general, however, the object in witing a first draft
is to get the ideas down on paper. Follow the outline, and wite
one part at atinme. Wite as much as possible at a tinme, but don't
try torevise the first draft as it is being witten. Include
enough detail to communicate clearly with the reader. Explain and
illustrate points wherever it is necessary to convey the correct
nmeani ng.

Revi sing the Statenent of Work

When the first draft is conplete, it will need to be rewitten and
revised. The witer should read the statenment of work severa
times with a viewto revising it. The first tinme, check only the
content:

Does it contain sufficient infornmation?
Are nore exanpl es needed?

Are the sources the best obtainable?

Has too nmuch material been included?

Is the witing based on sound reasoni ng?

The second tinme through, check the effectiveness of the
or gani zati on.

I's the subject stated clearly?
| s the subject advanced in clear stages?
I s the connection between the stages clear?

During the third readi ng check the sentence structure and granmmar.
The next part of this Section provides suggestions on what to | ook
for during the third reading and sone pitfalls to avoid.

08/ 16/ 95
48



Revi se the statenent of work, read it again, and continue this
process until it is logical and readabl e, conveys exactly what is
requi red of the contractor, and enphasizes the critical elenents.
One of the best ways of determning if a statenent of work neets

t hese design objectives is to have it reviewed by soneone el se in
the programoffice. Witers often have trouble critiquing their
own witing because they tend to read into their own work what they
intended it to say instead of what it actually says.

Hnts for Witing Statenents of Wrk

The basic purpose of all witing is to convey a neaning to a
reader. The quality and clarity of the witing will determne
whet her or not that purpose is acconplished. |[If the witing is
uncl ear, the reader will not understand the nmessage; if it is
wordy, the reader will waste tine trying to determ ne the neaning
and may msinterpret it. |If the |language is unfamliar or too
technical, the reader may m sunderstand or | ose interest. There
are many good books on howto wite clearly and effectively.
Strunk and Wiite's The Elenents of Style is one of the shortest and
best and is extrenely useful to anyone who needs to comuni cate by
witing. There are, however, sone witing pitfalls to which those
witing statements of work are particularly susceptible. The |ist
that follows contains sone of these, along with sone suggestions
for how to avoid them

Use sinple, direct, and clear |anguage. Considerable
clarity can be achi eved by using short, clear,

wel | -understood words. Avoid technical |anguage unl ess
its neaning is well understood or unless it is defined in
the statenent of work itself. Wrds with multiple

meani ngs and vague words al so shoul d be avoi ded unl ess
they are defi ned.

Use active verbs. Passive verbs can be vague. For
exanpl e, say "the contractor shall perform...", not "it
shall be perforned...." because the |atter |eaves the
guestion of who shall do the performng open. This is
particularly inportant in research and devel oprent

acqui sitions where many of the contractor's activities
depend on the Governnent supplying certain information

first.

Use adj ectives sparingly. Mny tines adjectives soften
nouns and nmake their neani ng vague instead of adding
clarity. For exanple, using adjectives such as

"wor kmanl i ke, " "successful ," "substantial," and
"reasonabl e" to nodify the description of work the
contractor is to performtends to decrease the
contractor's obligation rather than increase it.
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Use | anguage consi stently. Do not change a word or
phrase unl ess a change in neaning is intended. The
repetition of |ong, awkward phrases can often be avoi ded

by inventing an arbitrary name and using that

consi stently; thus, "the XYZ Conpany, Inc. (herein called
the Contractor)."

Take care in enploying nodifiers and exceptions. These
can cause confusi on when the reader is unsure of the
reference. |If a nodifier cones at the end of a | ong
series of phrases, it is sonetinmes inpossible to
determne if the nodifier refers to the entire series or
nmerely to the last item

Use and/or sparingly. The use of and/or can be
confusing. This is one place where the rule of using as
few words as possible can be ignored. For exanple, if
the SONsays, "The contractor shall supply A B, and/or
C" isthe firmin conpliance if it supplies Aand C? O
can it nerely supply C under the assunption that
"and/or" neant that supplying C was sufficient? |If the
witer really nmeans that the contractor has the choice of
supplying any or all of the three itens, it is better to
say, "The contractor shall supply either, A B, or C all
of them or any conbination of them"

In addition to the specific uses of |anguage nentioned above, there
are certain elenents in the statenent of work that often cause
conf usi on:

Time. One of the big problens in witing a SONVis to

speci fy when sonething nust be done. It is best if the
obligation is nmade certain. "On January 1, the
contractor shall submt a report...." But sonetines the

report will depend on certain other contingencies. One
of the nmbst annoyi ng contingencies is the uncertainty as
to the tine when the contractor started work or was
permtted by the Government to start work. For this
purpose, drafters |ike to say, "deliver within 90

days...." Be sure to specify 90 days fromwhen. Avoid
"90 days fromthe award of the contract" because this is
anbi guous. "Awarded" mght nean the tine the Governnent

deci ded who the contractor was to be, the date of
approval by the contracting officer, or the date the
contract was signed. To avoid this kind of anbiguity,
say "90 days fromthe effective date of the contract
The "effective date" is defined by the phrase: "The
contract made as of the 1st day of January...." and it
gives a firmbase fromwhich to start.
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Notices. Frequently a SONrequires that a report be
delivered to a certain person. Cenerally, it is better
to specify this person by title rather than by nane,
because CGovernment personnel changes are soneti nes
frequent.

| ncorporation by reference. Oten there is a need to

i ncor porate sone other docunment into the SON Wen this
is done, it should be clear. The incorporated docunent
shoul d be conpletely identified by date, by title, and by

revision nunber, if applicable. It should be attached,
unless it is too cunbersone; then its |location should be
identified. |If "standard tables" are incorporated, the

drafter shoul d be clear about which tables these are and
know exactly what they say. They nmay include materi al
that m ght be objectionable to the Governnent.

Agreenents to agree. Caution should be exercised in
"agreeing to agree" in the future on sone significant

poi nt, because this may cause difficulties, later. |If
"the nodel is to be painted a color to be nmutually agreed
upon" and the drafter really does not care what color it
is, then no harmis done. But if the color is
significant, the matter should not be left open

Theoretical discussion. Sonetinmes theoretical discussion
isincluded in a SON with confusing results. If it is
necessary to include scientific background or theoretica
reasons for doing the work, the drafter should try to do
this in a separate part of the SONso that there will be

a clear line of demarcation between the "why" and the
"what." The SOWideally should consist of a description
of work, not theoretical discussion. The inclusion of

the latter may have the effect of nodifying the
instructions so that the contractor is given a reason for
not performng in accordance with the drafter's wi shes or
for doing sonething that was not desired.

Governnment obligations. Care should be taken in
descri bi ng what the Governnment is supposed to do.
Frequently the contractor's obligation to performwill

depend on what the Governnent does first. |If the
Covernnent does not performits part, the contractor wll
be excused from perform ng. If it appears that the

Covernnment has not perforned, then the contractor wll
have the foundation for an excuse, even if the Gover nnent
has done its part. This situation may arise when it is
not sufficiently clear what the Governnent is to do and
when.

As an exanpl e, the phrase, "Based on information supplied
by the Governnent the contractor shall..." |eaves open
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what information the Governnent should supply. It could
be a great deal; it could be very little. There is no
way of knowi ng whether it is significant or not, costly
or inexpensive.

There is no way of determning when the Governnent has
supplied this information. But the contractor is in a
position at any tine to claimthat whatever it was, the
firmdid not have it. Furthernore, the contractor is in
a position to claimthat even if it did get it, it did
not get it soon enough. Tell precisely the kind of
information the Governnent will supply, and when. Limt
the obligation to supplying information or services that
are readily available to the Governnment. Do not agree to
give information or services that the CGovernnent does not
have or that may cost a great deal to get.

| NDEPENDENT GOVERNMENT COST ESTI MATES

Contractors responding to an RFP nust submt a cost proposal in
addition to a technical proposal. A though the acquisition process
is designed to ensure price conpetition, the project officer needs
to make sure that the prices offered are within the range that the
program has budgeted for a particular acquisition. Therefore, the
Covernnent requires that an "I ndependent Governnent Estinmate of
Costs" be submtted by the project officer as part of the request
for contract. This docunent is the Governnment's assessnent of the
probabl e cost of the supplies or services to be acquired. It
assures that programfunds are available for the acquisition
assists in the assessnent of the utility and cost of individual
tasks as they relate to the overall project, and serves as a basis
for determ ning the reasonabl eness of an offeror's proposed costs
and under st andi ng of the RFP.

There are two types of cost estinmates: detailed cost estinmates and
[ unp sum esti mat es. Detailed cost estimates are the nost common
and are al nost always required. They analyze the individual cost
el ements of an anticipated proposal. These estinmates are nmade by
task and relate directly to the statenment of work. A lunp sum
estimate projects the cost of the acquisition on a gross basis,

wi thout regard to individual cost elenents. This type of estinate
may be prepared when the ultinmate award price can be determ ned

wi t hout exam ni ng individual cost elenments and profit. For
exanple, a lunp sumestimate nmay be used when price is controll ed
by conpetition for specific hardware requirenents.
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STEPS | N DEVELOPI NG | NDEPENDENT COST ESTI MATES

Detail ed cost estimates should be prepared by the project officer,
al though the contracting officer can often help with advice on
appr oxi mat e overhead and General and Adm nistrative rates.

The follow ng step -by-step procedures may be used i n devel opi ng
detailed cost estimates. |If the statenent of work has been
witten, several of these steps will already have been
acconpl i shed.

1. Divide the effort into identifiable tasks or |ogica
st eps.

2. List the categories of |abor that will be required
in each task or step, i.e., clerical, engineer,
research scientist, engineer, etc. In a "level-of-

effort” acquisition, it is necessary to consider, in
as nmuch detail as possible, the categories of
expertise desired and the training and experience
that will be required for each category. This wll
yield a nore accurate estimate.

3. Estimate the per -day or per -nonth cost of each
category of | abor.

4. Estimate the total effort fromeach | abor category
by task in terns of person days or person nonths.

5. Mil tiply the nunber of person days or nonths in each
category by the estimate of tine required. This
will yield the estinmated direct |abor cost.

6. Estimate the amount and type of materials and
supplies that will be required and the cost of each.

7. I dentify any other elenments of direct cost that the
acqui sition may require, such as consultant
services, conputer rentals, etc., and estinmate the
cost of these.

8. Estimate the travel requirenents, if any. ldentify
t he destinations, the nunber of people involved, the
| ength of each trip, and the total nunber of trips
anticipated. Use this information to estinmate the
cost of this travel in ternms of both transportation
and per diem
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9. If a subcontractor will be required, identify the
tasks to be subcontracted and estinmate the cost.

10. Esti mate the anount of overhe ad that will be
char ged.

Wien all of this informati on has been collected, a detail ed cost
estimate can be prepared. The sanple format shown on the next page

may prove hel pful.
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SAVPLE FORVAT FOR | NDEPENDENT GOVERNMENT COST ESTI MATES

| ndependent Governnent Estimte of Cost

Direct Labor by Category

Per son Days

Rat e

XXX XXX

TOTAL DI RECT LABOR

Direct Labor Overhead ( %

Overhead Plus Direct Labor

Ceneral and Adm ni strative Expenses
Travel and Per Diem
Consultants (___ days at $__ /day)
Material s

Total G&A Expenses

G8A Fee (__ 9%

&BA Expenses & Fee

Subtotal (Line 1 & 2)

Fi xed Fee ( %

Total (Fixed Fee + Line 3)

GRAND TOTAL

55

Tot al

()

NN

W N

N N’
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TECHNI CAL EVALUATI ON PLANNI NG

PLANNI NG FOR THE TECHNI CAL EVALUATI ON OF PROPOSALS

The statenent of work and the technical evaluation criteria, taken
toget her, establish the ground rules for an acquisition. The SOW
states precisely what products or services the Governnment is
requesting, while the technical evaluation criteria clearly state
the factors that will be used in evaluating the proposals and the
relative inportance of each technical factor. It is inportant to
pl an the technical evaluation criteria while witing the SOV
because these two parts of the RFP are intinmately connected.

Devel oping a SONrequires the project officer to identify project
obj ectives and the actual functions required to acconplish them
Choosi ng and wei ghting the evaluation criteria requires that this
process be taken one step further--the project officer nust
identify the characteristics or attributes that are required to
performthe functions necessary to acconplish the project

obj ectives. Because every contract is different, it is inportant
that the project officer take the tine to identify those technica
attributes of an offeror that will be inportant in predicting
whet her or not the required work will be acconplished with the

hi ghest degree of quality.

DEVELOPI NG TECHNI CAL EVALUATI ON CRI TERI A

Purpose of the Criteria

Evaluation criteria permt an objective assessnent of the nerits of
i ndi vi dual proposal s agai nst standards, rather than agai nst other
proposals. Each RFP nust identify the specific evaluation criteria
and the relative inportance of the criterion used so prospective
offerors may judge the basis by which their proposals are to be
eval uated, and how they may best devote their efforts in preparing
their proposals. Citeria should be definable in specific
qualitative terns that are readily understandable by both the
offerors and the eval uators.

Devel opnent of evaluation criteria and the assignnent of the
relative inportance or weight to each criterion require the
exerci se of judgnent on a case -by-case basis because they nust be
tailored to the requirenents of the individual acquisition.

Because the criteria wll serve as a standard agai nst which al
proposals will be evaluated, it is inperative that they be chosen
carefully to enphasize those factors considered to be critical in
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the selection of a contractor.

The final evaluation criteria and indications of their relative

i nportance or weights, as included in the RFP, cannot be changed
except by a formal amendnent to the RFP issued by the contracting
officer. No factors other than those set forth in the RFP can be
used in the eval uation of proposals.

Sel ecting and Devel opi ng Technical Evaluation Criteria

Eval uation criteria nust be clear, concise, and fair so that all
potential offerors are fully aware of the basis for proposal
eval uation and are given an equal opportunity to conpete. Al
evaluation criteria should have the follow ng attri butes.

Sufficient detail to provide offerors (and eval uators)
with a total understanding of the factors to be used in
t he eval uati on process.

Address the key programmati c concerns that offerors nust
be aware of in preparing proposals.

Be specifically applicable to the acquisition. They
should not nerely be restatenent of criteria from
previ ous acqui sitions.

Represent only the significant areas of inportance that
nmust be enphasi zed, rather than a nultitude of factors.
(Al criteriatend to |lose inportance if too nany are
included. Using too many criteria will prove as
detrinmental as using too few)

Typi cal exanples of topics that forma basis for the devel opnent of
evaluation criteria are listed below These exanples are intended
to help project officers devel op actual evaluation criteria for a
speci fic acquisition and should only be used if they are applicable
to that acquisition.

1. Under st andi ng of the probl emand statenent of work.

2. Met hod of acconplishing the objectives and intent of
t he statenent of work.

3. Soundness of the scientific or technical approach
for executing the requirenents of the statenent of
work (to include, when applicable, prelimnary
| ayouts, sketches, diagrans, other graphic
representations, calculations, curves, and ot her
data necessary for presentation, substantiation
justification, or understandi ng of the approach).
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4. Speci al technical factors, such as experience or
pertinent novel ideas in the specific branch of
sci ence or technol ogy invol ved.

5. Feasibility and/or practicality of successfully
acconplishing the requirenents (to include a
statenment and di scussion of anticipated major
difficulties and probl em areas and reconmended
approaches for their resolution).

6. Availability of required special research, tests,
and ot her equi pnment or facilities.

7. The managerial ability to achie ve delivery or
performance requirenents as denonstrated by the
proposed use of managenent and ot her personnel
resources, and to successfully nmanage the project,
i ncl udi ng subcontractor and/or consultant efforts,
if applicable, as evidenced by the managenent pl an
and denonstrated by previ ous experience.

8. Avail ability, qualifications, experience, education,
and conpet ence of professional, technical, and ot her
personnel, to include proposed subcontractors and
consul tants (as evidenced by resunes, endorsenents,
and expl anations of previous efforts).

9. Soundness of the proposed staff time or |abor hours,
propriety of personnel classifications
(professional, technical, others), necessity for
type and quantity of material and facilities
proposed, validity of proposed subcontracting, and
necessity of proposed travel.

Weighting Criteria

A statenment or indication of the relative inportance or wei ght mnust
be assigned to each evaluation criterion to inform prospective

of ferors (and eval uators) of the specific significance of each
criterion in conparison to the other criteria. Simlarly, if a
criterion is subdivided into parts, each of the parts nust be
assigned a statenent or indication of the relative inportance of
wei ght .

The two principal methods used to indicate the rel ative inportance
or weight are the nunerical score and adjective description. The
Departnent does not prescribe a single nethod for determ ning the
relative inportance or weight, but recommends the use of the
nunerical score method because it is nore precise and i nformative.
However, in sone instances the use of the adjective description
met hod may be nore appropriate and, hence, nmay be used when that
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determ nation i s nade.
Cost or Price as a Criterion

Cost or price is not generally included as one of the evaluation
criteria and is not assigned an indication of relative inportance
or weight. However, a statenent nust be included in the RFP to
reflect the relationship of cost or price in conparison to the
other criteria. The contracting officer nust ensure that this
statenment accurately reflects the appropriate bal ance between cost
or price and the technical factors. The contracting officer and
project officer should work together in arriving at the final
determnation regarding the relationship. The follow ng are
exanpl es of statenents that may be used to reflect this

rel ati onshi p. Because these exanples represent only the two
extrenmes and the mddl e position, another statenent nmay be

devel oped to reflect the relationship that applies to the
particul ar acquisition.

"You are advi sed that paramount consideration shall be
given to the evaluation of technical proposals rather
than cost or price."

"You are advi sed that paramount consideration shall be
given to cost or price rather than the eval uation of
techni cal proposals.™

"You are advi sed that the evaluation of technica
proposal s and cost or price are of approxi mately equa
val ue. "

Sanpl e Evaluation Criteria Formats

The two criteria factors and formats that follow are for genera
gui dance and should be varied to suit the requirenments for each

i ndividual project. The itens identified may be expanded or
nodified to reflect technical factors considered to be critical to
the specific acquisition. The specific points assigned to each
criteria nust be identified in the RFP and the criteria listed in
their relative order of inportance.
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FORVAT 1
Under st andi ng of the Problem (40 Points)

Provi de a conprehensi ve statenent of the problem scope
and purpose of the project to denonstrate your conplete
understanding of the intent and requirenents. This

under standi ng i ndi cates a cl ear awareness of the contract
obj ecti ves.

Soundness of Approach (30 Points)

Proposal describes the proposed approach to conply with
each of the requirenents specified in the Statenent of

Wrk. The proposal is consistent wth the stated goal s
and objectives. The proposed approach of ensuring the

achi evenent of tinely and acceptabl e perfornmance is wel
docunmented and sound. M estone and/or phasing charts

illustrate a | ogical sequence of proposed events.

Per sonnel (20 Points)

1. The staff is conpetent and experienced in the skills
required in the Statenment of Wrk. Resunes of staff
and consultants reflect not only academc
qualifications but Iength and variety of experience
in simlar tasks and clearly denonstrate rel evant
trai ning and experience. |f subcontractors are
proposed, information is provided to support the
qualifications of the subcontractors.

2. Information is provided as to which key per sonne
will be used on this project. Docunentation is
provi ded on the decision -making authority of the
project director as related to other elenments of the
organi zation. The percentage of tine each staff
menber will contribute to the programis adequately
identified. The extent to which outside consultants
or specialists will be used is docunented and
evidence of their availability is provided.

Facilities (10 Points)

A description and | ocation of your organization's
research, test, and other facilities to be used on this
project is to be provided.

Anward will be nmade to that responsible offeror who can best perform
the required work in a manner nost advantageous to the Governnent,
consi dering cost and all of the above factors.

08/ 16/ 95
60



Techni cal

1

FORVAT 2
Appr oach Tot al : 40 Points

Under st andi ng and awar eness of tasks required
including the quality of approaches offered for
dealing with these tasks. 8 points

Data col | ection techni ques which are practical,

sound and tinely and which reflect both an awareness

of potential methodol ogical and inferential problens

and proposed solutions for resolving them 8 points

An adm ni strative franmework satisfactory for
mai ntai ning quality control over the inplenentation
and operations of the study. 8 points

Dat a handl i ng and anal ysi s techni ques are
rel evant and sound. 8 points

An overal |l approach which reflects clarity,

conci seness, general responsiveness, and the ability

to conply with the requirenents of the Statenent of

Wor k. 8 points

08/ 16/ 95
61



ORAL PRESENTATI ONS or ORAL PROPOSALS

The use of oral presentations as a substitute for a portion of the
traditional witten proposal in conpetitive negotiated
procurenents, is gaining increased interest at HHS. This concept
is viewed as a nethod of streamining the proposal eval uation and
source sel ection process. Procurenent and program staff who have
tried this approach have found it to be an exciting and effective
way of doi ng busi ness.

The purpose of using oral presentations is to reduce or elimnate
the need for witten material where information can be conveyed in
a nore nmeani ngful and efficient way through verbal neans. It's
maj or use has been to permt evaluators to receive information
regarding the offeror’s ability to performthe work directly from
the key nenbers of the offeror’s teamwho wll actually performthe
work. I n many cases, the eval uators conduct the oral presentation
ininterview form posing sanple tasks, probing for additiona
information or using other techniques to determne the ability of
the offeror.

The advant age of using oral presentations includes the reduction of
time and cost in the source selection process. The process can

al so reduce the offeror’s costs and increase conpetition. In
addition, the “face to face” interaction inproves conmuni cation and
enhances the exchange of infornmation between the Governnent and the
offerors. Oal presentation provides a nore level playing field
for those offerors with expertise to satisfy the Governnent’s

requi renent, but |ess experience in preparing witten Governnent
proposals. This nmethod can al so hel p the Gover nnent determ ne
which offerors truly possess the capability to performversus those
of ferors who have the resources of great proposal witers, but |ess
ability to produce the actual work. Al the advantages of the ora
presentati on nethod nmenti oned work together to inprove the ability
of the Governnent to select the nost advant ageous offer.

Oral presentations are nost useful in situations where the
Covernnent’s Statenent of Work is clear and not overly conplex in
nature. Oal presentations are also useful in requirenments where
the offeror’s qualifications and denonstrated understandi ng of t he
work serve as the prime evaluation criteria.

In terns of application, agencies are free to design an approach
that best fits the nature of the procurenent and avail abl e
resources. Variations in approach have i ncl uded:

-Medi a used to record the presentation
-Restrictions on the extent and nature of material used in the
presentation
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- Type, nunber and background of Governnent participants
- Type, nunber and background of O feror’s presentation team
-Anmount of tinme permtted for the presentation

In all instances, the RFP nust notify offerors that ora
presentations will be used to evaluate and sel ect the contractor
and explicit instructions nust be included regarding the extent and
nat ure of the approach. Setting afirmtine limt ensures that
each offeror has an equal anount of tine, and, controls the anmount
of material used during the presentation. Al of the Governnent
eval uators who are responsible for evaluating the offers for a
speci fic requirenent shoul d be present at each oral presentation.
Further, requiring the presenters to be the sane individuals who
wll performor direct the work will avoid use of “professional”
presenters. Rejecting submssion of video tapes or other types of
medi a during the presentation will also ensure that presentations
are made in person and are representative of the offeror’s true
capabi lities.

Eval uations can be perfornmed after all the presentations are held
or after each individual presentation. There is no firmrule;
however there are benefits to pronptly eval uati ng each presentation
while the information is still fresh and the evaluation teamis
still assenble. In conclusion, the use of oral presentations
appears to be an effective nmethod of streanlining source selection
and enhancing the ability of the Governnment to discern the nost
advant ageous offer. Based upon an exam nati on of procurenent
statues and regul ati ons, and GAO and court cases, there are no

| egal inpedinments to the use of oral presentations. Used
appropriately, it is a proven alternative to the costly and tine
consum ng nmethod of witten proposals. |If you are interested in
pursuing this nmethod for one of your requirenents, contact your
contracting officer early in the acquisition process to obtain nore
i nformati on and specific gui dance geared to your acquisition

SOURCES FOR SOLI CI TATI ON

DEVELOPI NG A SOURCE LI ST

Wthin a particular field of interest, a project officer becones
famliar with many potential sources and acquires know edge of each
source's technical capability, physical resources, experiences in a
given area, and performance history. The project officer should
use this know edge i n devel oping a reconmmended source list. The
project officer also should review appropriate business and
scientific journals to identify new sources, in addition to those
the contracting officer will obtain fromadvertising in the
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Commerce Business Daily . It is Governnment policy that contracting
officers nust publicize contracting actions in order to:

| ncrease conpetition

Broaden industry participation in neeti ng Gover nment
requi renents; and

Assi st small bu siness concerns, snall di sadvant aged
busi ness concerns, and | abor surplus area concerns in
obt ai ning contracts and subcontracts.

REQUI REMENTS FOR ACQUI SI TI ON NOTI CES AND SYNOPSES

The Departnment's policy is that the foll owi ng proposed acqui sitions
must be publicized in the Comerce Business Daily at |east 15
cal endar days before issuance of the solicitation.

Solicitations for property or services expected to exceed
$25, 000;

O ders expected to exceed $25,000 to be placed under a
basi ¢ agreenent, basic ordering agreenent, or simlar
agreenent; and

Awards of contracts for property or services expected to
exceed $25,000 if there is likely to be a subcontract.

The only tinme it is permssible to deviate fromthis requirenent is
when the contracting officer has determned that an urgent delivery
or performance requirenent exists and that the 15 -cal endar - day
period between notification of the availability and i ssuance of the
solicitation would be detrinmental to the successful conpletion of
the acquisition. 1In this instance, the contracting officer mnust
ensure that the synopsis is forwarded to the  Commerce Busi ness
Daily to arrive not later than the date of issuance of the
solicitation. The contracting officer nust honor telephone
requests for copies of the solicitation and include a statenent to
this effect in the synopsis forwarded for publication in the
Commer ce Business Daily .

Potential offerors or bidders nmust be allowed a reasonabl e period

of time in which to request and receive a solicitation and to
prepare and submt a response to that solicitation. The deadline
for subm ssion of proposals and bids may not be | ess than 30

cal endar days after the solicitation has been publicized in the
Commerce Business Daily . R&D solicitations require a mni numof 45
days. The mninumperiod is applicable to all sealed bid and

negoti ated acqui sitions expected to exceed $25,000, and for
nonconpetitive small purchases expected to exceed $10,000. A
reasonabl e nunber of copies of the solicitation nust be naintai ned
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to fulfill all anticipated requests during the 30 or 45 -day peri od.

ACQUI SI TI ON THROUGH OTHER THAN FULL AND OPEN COVPETI TI ON

Cl RCUMSTANCES ALLOW NG LESS THAN FULL AND OPEN COMPETI Tl ON

Acqui sitions may be nade through other than full and open
conpetition in the foll ow ng circunstances:

There is only one responsi ble source . For exanple,

foll ow-on contracts for the continuatio n of major
research and devel opnent studies on long -termsocial and
heal th prograns, major research studies, or clinica
trials may be deened to be available only fromthe
original source when it is likely that award to any ot her
source would result in unacceptable delays in filling the
requi renents of the Departnent or the OPD V.

Wien the CPDIV head has determned that a specified item
of technical equipnent or parts nust be obtained to neet
an activity's programresponsibility to test and eval uate

certain kinds and types of products, and only one source
Is available. (This criterionis Iimted to testing and
eval uation purposes only and may not be used for initial
outfitting or repetitive acquisitions. Project officers
shoul d support the use of this criterion with citations
fromtheir agency's legislation and the technica
rationale for the itemof equi pnent required.)

When the OPDIV head has determ ned that there is existing

equi pnent that, for reasons of conpatibility and
I nterchangeability, requires an itemthat I s nmanufactured

only by one source. This criterionis for use in

acqui sitions where a particular brand nane itemis
required, and an "or equal"™ will not neet the
Covernnent's requirenents. This criterion may not be
used when there are other nmanufacturers avail abl e that
may be able to produce acceptable itens, even though
their products mght require sone adjustnents and

nodi fications. The other nmanufacturers nust be given the
opportunity to conpete.
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Each procuring activity w thin HHS has appointed a Conpetition
Advocate who is responsible for pronoting full and open conpetition
and challenging barriers to conpetition.

JUSTI FI CATI ONS AND APPROVALS REQUI RED

The program of fi ce shoul d di scuss prospective "other than full and
open conpetition" requests wth their supporting contracting office
as early as possible during the acquisition planning stage (see FAR
Part 7.1 and HHSAR Subpart 307.1), and before submtting the

requi sition or request for contract. The discussions may resolve
uncertainties, provide programoffices with names of other sources,
al | ow proper scheduling of the acquisition, and avoi d del ays that

m ght ot herwi se occur should it be determned that the request for
other than full and open conpetition is not justified.

When a programoffice desires to obtain certain goods or services
by contract without full and open conpetition, it shall, at the
time of forwarding the requisition or request for contract, furnish
the contracting office with a justification explaining why full and
open conpetition is not feasible. Al justifications shall be
initially reviewed by the contracting officer.

Justifications in excess of $10,000 shall be in the formof a
separate, self -contained docunent, prepared in accordance wth
HHSAR Subpart 315.7105 and called a "JOFOC' (Justification for

G her than Full and Open Conpetition). Justifications of $10, 000
or less may be in the formof a paragraph or paragraphs contai ned
in the requisition or request for contract.

The JOFCC shall be approved in witing:

For a proposed contract not exceeding $100,000, at a
| evel above the contracting officer.

For a proposed contract over $100, 000 but not exceedi ng
$1, 000, 000, by the conpetition advocate for the procuring
activity designated pursuant to FAR Part 6.501. This
authority is not del egable.

For a proposed contract over $1, 000,000 but not exceeding
$10, 000, 000, by the head of the procuring agency, or a
designee who is serving in a position in grade 16 or
above under the CGeneral Schedule (or in a conparable or

hi gher position under another schedul e).

For a proposed contract over $10, 000,000, by the senior
procurenent executive of the agency desi gnated pursuant
to the OFPP Act (41 U . S.C.  414(3) in accordance with
agency procedures. This authority is not del egabl e.
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Justifications, whether over or under $10,000, nust fully describe
what is to be acquired, offer reasons that go beyond i nconveni ence,
and explain why it is not feasible to obtain conpetition. The
justifications nust be supported by verifiable facts rather than
nmere opinions. Docunentation in the justification should be
sufficient to permt an individual with technical conpetence in the
area to follow the rationale.

Justifications nmust contain sufficient facts and rationale to
justify the use of the specific authority cited. As a m ninmum
each justification shall include the follow ng information:

I dentification of the agency and the contracting activity
and specific identification of the docunent as a
"justification for other than full and open conpetition.”

Nature and description of the action being approved.

Description of the supplies or services required to neet
t he agency's needs (including the estimated val ue).

I dentification of the statutory authority permtting
other than full and open conpetition.

Denonstration that the proposed contractor's uni que
qualifications or the nature of the acquisition requires
use of the authority cited.

Description of efforts nade to ensure that offers are
solicited fromas nmany potential sources as is
practicabl e.

Determ nation by the contracting officer that the
anticipated cost to the governnment will be fair and
reasonabl e.

Description of the nmarket survey conducted and the
results, or a statenent of the reasons a narket survey
was not conduct ed.

Any ot her facts supporting the use of other than full and
open conpetition, such as an expl anation of why technica
dat a packages, specifications, engineering descriptions,
statenents of work, or purchase descriptions suitable for
full and open conpetition have not been devel oped or are
not avail abl e.

A list of the sources, if any, that expressed an interest
in the acquisition in witing.

A statenment of the actions, if any, the Departnent may
take to renove or overcone any barriers to conpetition

08/ 16/ 95
67



bef ore any subsequent acquisition for the supplies or
servi ces required.

Contracting officer certification that the justification
is accurate and conplete to the best of the contracting
of ficer's know edge and bel i ef.

The following signature |ines:
Recommended Dat e
Project Oficer
Concur Dat e

Project Oficer's
| mredi at e Super vi sor

Concur Dat e
Contracting Oficer

Appr oved Dat e
Approving O ficial

The contracting officer who receives a JOFCC for processing, after
ascertaining that the docunent is conplete, nust request advice
frompricing, audit, legal, and other appropriate staff offices,
and forward the JOFOC, with his or her concurrence or
nonconcurrence, to the appropriate approving official. Wen the
contracting officer does not concur with the JOFCC, a witten

expl anation setting forth the reasons nust be provided the
approving official. If the JOFCC is di sapproved by the approving
official, the contracting officer must pronptly notify the

concer ned program offi ce.

UNSQOLI CI TED PROPOSALS

An unsolicited proposal is one that is submtted wthout prior
solicitation fromthe Governnent. An unsolicited proposal nust
nmeet each of the following criteria:

It nust be a witten offer to perform research or
devel opment work (including feasibility studies and
denonstrations).

It nust have been submtted to the Governnent solely on
the offeror's own initiative, and without prior formal or
informal solicitation

It nmust be an original effort by the offeror in the form
of new i deas, which are uni que, and because of the
offeror's proposal devel opnent efforts, a sole source
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procurenent is warranted.

Any unsolicited proposal s received by any organi zational el enent

shoul d be forwarded imedi ately to the Contracting O fice.

The

Contracting Ofice will acknow edge the receipt of all unsolicited

proposal s and assign an appropriate control nunber to the

pr oposal .

In the acknow edgenent letter, the contracting officer wll
request any additional information that is required in order to

make the proposal conplete. The contracting office wll

t hen

forward the unsolicited proposal to the appropriate programoffice

for prelimnary review

CONTENTS OF UNSCOLI Cl TED PROPCSALS

The following information, at a mninum nust be provided
of all unsolicited applications:

An unsolicited proposal certification that provides
either of the follow ng statenents, as appropri ate:

as part

This is to certify that, to the best of ny know edge

and belief, this proposal or the subject nmatter
general concepts of this proposal have not been

di scussed wi th any enpl oyee of the Departnent of

Heal t h and Hunan Servi ces.

or

This is to certify that, to the best of ny know edge

and belief, this proposal or the subject matter
general concepts of this proposal have been
di scussed with the foll ow ng enpl oyees of the

or

Departnment of Heal th and Human Servi ces (provide

nanme, title, organization and address of each
enpl oyee) .

Nane and address of the organi zation or i ndi vi dual
submtting the proposal

Date of preparation or subm ssion;

Type of organization (profit, nonprofit, educational,

ot her);

G ear and concise title and abstract of the proposal;

An outline and di scussion of the purpose of the proposed
effort or activity, the methodol ogy to be used, and the

nature and extent of the anticipated results;

Nanes of the key personnel to be invol ved (nane of
principal investigator, if applicable), brief

bi ographi cal information, including principal publication
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and rel evant experience;
Proposed starting and conpl eti on dat es;
Equi prent, facility, and personnel requirenents;

Proposed budget, including separate cost estinmates for
sal ari es and wages, equi pnent, expendabl e suppli es,
services, travel, subcontracts, other direct costs and
over head,;

Nanmes of any ot her Federal agencies receiving the
unsolicited proposal and/or funding the proposed effort
or activity;

Brief description of the offeror's facilities,
particularly those that woul d be used in the proposed
effort or activity;

Brief outline of the offeror's previous work and
experience in the field,

A current financial statenent and, if available, a
descri ptive brochure;

Period for which the proposal is valid,

Nanmes and tel ephone nunbers of offeror's primary business
and techni cal personnel who the agency may contact during
eval uation and/ or negoti ati on;

I dentification of technical data that the offeror intends
to be used by the Departnent for eval uation purposes
only; and

Signature of a respon sible official of the proposing
organi zation or a person authorized to contractually
obl i gate the organization.
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Revi ew

The Contracting Oficer will act to conduct a prelimnary revi ew of
the proposal to determne that it:

WI 1 deliver goods or services that neet the needs of the
program of fi ce;

Contains sufficient technical and cost information to
enabl e a neani ngful eval uation; and

Does not offer to perform standard services, such as
routine analyses or testing in accordance with
establ i shed procedures, or to provide "off -the-shelf"
articles.

In addition, the review ng programofficial nmust make a witten
determnation as to whether the docunent is truly unsolicited. 1In
maki ng such a determ nati on, consideration should be given to al
rel evant circunstances, including whether the docunment may have
resulted from (1) close professional relationships between
programrepresentatives and their counterparts in the scientific
comunity; or (2) the inadvertent disclosure by program personne
of information relating to specific projects being contenpl at ed.

The cogni zant programoffice official nust provide the results of

the reviewin witing to the contracting officer. If this review
results in the finding that the proposal is unacceptable, the
contracting officer wll imrediately notify the offeror, provide

t he reasons why the proposal is unacceptable, and return the
proposal to the contractor.

If the programoffice decides to fund the unsolicited proposal, it
must prepare a "Justification for Acceptance of Unsolicited
Proposal ." This justification nust docunent:

That the substance of the proposal is not available to
HHS wi t hout restriction from another source, or
conpetition is otherw se precluded; and either

that the acquisition is for basic scientific or
engi neering research; and the unsolicited
proposal was selected on the basis of its
overall nmerit, cost and contribution to the
program s objectives, after a thorough

eval uation and conpari son with other proposals,
solicited or unsolicited, in the sane or
related fields; or

that the acquisition is for services other than
basi c research (e.g., developnent, feasibility
studies, etc.); the unsolicited proposal contains
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technical data or offers unique capabilities

that are not available fromanother source and it is
not feasible or practical to define the CGovernnent's
requirenent in such a way as to avoid the necessity
of using the technical data contained in the
unsolicited proposal

Justification for acceptance of an unsolicited proposa |
shoul d be submtted to the Contracting Oficer together
with, but as a separate docunent from the RFC and shall
be signed by the sanme programoffice who signs the RFC
These justifications nmust be reviewed and approved as

foll ows:

Up to $10, 000 Contracting O ficer

$10, 001 to $99, 999 Principal Ofice responsible for
acqui sition after recomendation
fromContracting Oficer.

$100, 000 and over Nonconpetitive Review Board, or

the Principal OPDIV after
recomendation from Contracting
Oficer.

SPECI AL SOCI CECONOM C ACQUI SI TI ONS PROGRAMS

An inportant governnental policy is to place a fair proportion of
its acquisitions wth small business concerns, snall and

di sadvant aged busi ness concerns, and busi ness concerns | ocated in
| abor surplus areas. It is CGovernnent policy to ensure that such
concerns al so shall have the maxi num practicabl e opportunity to
partici pate as subcontractors in the contracts awarded by any
executive agency, consistent with efficient contract perfornance.

Wthin HHS, the functional nmanagenent responsibilities for the
Departnent's smal |l busi ness, di sadvant aged busi ness, and | abor
surplus area programare delegated to the Director of the Ofice of
Smal | and D sadvant aged Business Wilization (CSDBU) in the Ofice
of the Secretary. Each OPDV has appointed a snmall and

di sadvant aged busi ness utilization specialist (SADBUS) who is
responsi ble for ensuring that the Small Busi ness and Smal |

D sadvant aged Business Wilization prograns are inplenented within
their OPDVs. They |ocate capable small business, di sadvant aged
busi nesses, and | abor surplus area business sources for current and
future acquisitions.
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They al so nust ensure that contracting and technical staff are
know edge abl e about these programrequirenents and that they take
all reasonable action to increase snmall business participation in
their contracting processes.

The SADBUS nust revi ew each proposed acquisition prior to the
contracting officer's reviewto determne the feasibility of
recommrendi ng award to SBA pursuant to section 8(a) of the Small

Busi ness Act. Wien a contract is not appropriate for 8(a) award,

t he SADBUS nust then review the proposed acquisition to determ ne

if it can be recoomended as a total or partial set -aside for snall
busi ness concerns or as a |abor surplus set -aside of any kind.

Al though the primary responsibility for inplenmenting these policies
rests with the contracting office, project officers should be

know edgeabl e about these prograns and shoul d take steps to include
t hese businesses in their acquisitions. They are |listed and
defined bel ow

Smal | busi ness concern. A concern, including its
affiliates, that is independently owned and operated, not
domnant in the field of operation in which it is bidding
on Governnent contracts, and qualified as a snall

busi ness under the criteria established by the Small

Busi ness Adm ni stration

Smal | di sadvant aged busi ness concern. A small business
concern that (a) is at |east 51 percent owned by one or
nore individuals who are both socially and economcally
di sadvant aged, or a publicly owned busi ness havi ng at

| est 51 percent of its stock owned by one or nore such

i ndividuals, and (b) has its nmanagenent and daily

busi ness control |l ed by one or nore such individuals.

Labor surplus area concerns. A concern that together
with its first -tier subcontractors will perform
substantially in | abor surplus areas. Performance is
substantially in a | abor surplus area if the costs
incurred under the contract on account of manufacturing,
production, or performance of appropriate services in

| abor surplus areas exceed 50 percent of the contract
price. A labor surplus area is defined by the Departnent
of Labor as an area of concentrated unenpl oynent or
under enpl oynent or an area of |abor surplus.
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Wman- owned busi ness concerns. A small business that is
at |least 51 percent owned by a wonen or wonen who are
U.S. citizens and who al so operate the business.
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SECTION IV - SOLI Cl TATI ON AND AWARD

The Federal government uses different nethods and approaches to
acqui re goods and services. These acquisition methods and
approaches, their differences and simlarities, are discussed in
Section Il of this Handbook

Contracting by negotiation is the nost commonly used approach in
the Departnent. It is also the nost conpl ex and pl aces the nost
demands on the project officer. In this contracting approach, the
Covernment communi cates its requirenents to the business comunity
by means of a solicitation docunent known as a Request for Proposa
(RFP). In addition to the statenent of work (SOW, discussed in
detail in the previous section, this docunent contains various
representations and/or certifications to be conpl eted by
prospective contractors, as well as the proposed terns and
conditions of the resulting contract. Al so included are
instructions to offerors to guide themin preparing their
proposals, and information telling offerors how the Governnent wil
eval uate proposals to determne which offer will be selected for
contract award.

The primary responsibility shifts to the contracting officer during
nost aspects of the solicitation and award phase of an acquisition.
The project officer primarily plays a supporting role at this
stage. This section gives a detailed outline of the project during
solicitation and award.

THE REQUEST FOR PROPCSAL ( RFP)

The purpose of the RFP is to convey information that prospective
offerors need to prepare a proposal. It describes all the
information that prospective offerors nust furnish to permt a
meani ngf ul and equi tabl e evaluation of their offers. The RFP nust
be clear, conplete, accurate, and consistent with the requirenents
of the acquisition so that it provides all who receive it with the
sane understandi ng of the requirenents.

The contracting officer is responsible for preparing the RFP with
t he assistance of the project officer. However, much of the
information in the RFP is derived directly fromthe Request for
Contract (RFC) or is otherw se furnished by the project officer.
As a rule, the contracting officer does not have the technica
know edge to uncover or correct any substantive deficiencies that
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may exist in the technical data. Therefore, the project officer
nmust take care to devel op an RFC and supporting docunentation
during the pre-solicitation phase that will fully satisfy program
needs and objectives when included in the RFP. The project officer
should review the final RFP before it is printed and rel eased.

The HHSAR Subpart 315.406 states that the purpose of an RFP is to
convey information that prospective offerors need to prepare a
proposal. The RFP includes the SON and the terns, conditions, and
provisions that will formthe basis for the final definitive
contract.

A ear distinctions nust be made as to the contents and purpose of
the SON the instructions to offerors, and the evaluation criteria.
The RFP shoul d neet the foll ow ng objectives:

The statenent of work nust clearly specify the work to be
done by the contractor (or, if it is an R&D acquisition,
presents a clear statenent of the requirenents; see FAR
Part 35);

The general, technical, and business instructions nust
delineate all the essential information prospective
offerors need to prepare their proposals (see HHSAR
315. 406-5(b)) .

Evaluation criteria nmust clearly indicate the technical,
managenent, personnel, and cost or pricing factors that
will be the nmajor considerations in selecting the
successful offeror (see HHSAR 315. 406-5(c)).

The RFP nust require that proposals be submtted in two parts--a
"techni cal proposal” and a "business proposal." Each part is to be
separate and conplete in itself so that one nmay be eval uated

i ndependently of the other.

The technical and busi ness proposal instructions nust provide all
the informati on deened essential for proper evaluation of the
proposal s so that all prospective offerors are anware of all

requi renents, and so that differences in proposals wll reflect
each offeror's individual approach to the requirenents, not
different interpretations of the requirenents.

The RFP nust inform prospective offerors of all evaluation criteria
and of the relative inportance or weight attached to each
criterion. Evaluation criteria nust be described sufficiently
enough in the RFP to i nform prospective offerors of the significant
matters that should be addressed in the proposals. Only the
evaluation criteria set forth in the RFP can be used in eval uating
proposal s; these criteria can only be nodified by a fornal

amendnent to the RFP
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Cenerally, the RFP will provide that the technical proposal omt
any reference to cost. However, resource information, such as data
concerning | abor hours and categories, materials, subcontracts,
travel, conputer tine, etc., nmust be included in the technical
proposal so that the offeror's understandi ng of the scope of work
may be eval uat ed.

UNI FORM CONTRACT FORVAT

The Federal Acquisition Regulation (FAR) requires contracting
officers to use the uniformcontract format outlined in Table IV -1
in preparing both RFPs and contracts. This format not only nakes

it easier for the Governnent to prepare RFPs and contracts, it al so
makes it easier for offerors and contractors to use these

docunent s.

PRE- PROPCSAL CONFERENCES

The contracting officer and the project officer may decide that a
pre-proposal conference is in the Governnent's interest. Wenever
possi bl e, notice of such a conference should be included in the
RFP. If the decision is nade after the RFP is issued, all

reci pients nust be provided adequate notice of the tine, date,

| ocation, purpose, and scope of the conference, and invited to
submt questions in advance for inclusion on the agenda. The
pre-proposal conference may be us ed to:

Carify conplicated work statenents

D ssem nat e background data that offer further insight
into the size and conplexity of the acquisition, as wel
as the risks of undertaking the project;

Di scuss anticipated difficulties during contract
adm ni stration, including any exceptional denmands on a
prospective contractor's capacity and capability;

D scl ose any anbiguities, errors, or omssions in the RFP
that nmay | ater be corrected in a witten anmendnent; and

Provide any additional information th at is better
presented at a conference or that nmay not have been known
at the tinme the RFP was i ssued.
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The pre-proposal conference is conducted by the contracting
officer, with the project officer in attendance to provi de support.
The contracting officer is responsible for determ ning the agenda
and ensuring that a record of conference proceedings is prepared
for distribution to all recipients of the RFP, whether or not they
attend the conference.

AMENDI NG THE SCLI CI TATI ON

It may be necessary to anend the RFP during the solicitation
period. This circunstance could occur for a variety of reasons--
for exanple, material changes are made in the specifications,
terns, or conditions contained in the original solicitation; or
guantities are increased or decreased. Anendnents to
solicitations increase admnistrative effort and costs, and they
may del ay contract award and performance. For these reasons, they
shoul d be held to a mni mum through careful acquisition planning.
When an anmendnent is unavoi dabl e, contracting personnel prepare and
distribute it to all recipients of the RFP. Any anendnent to an
RFP nust provide a reasonable tinme for potential offerors to
respond to the change.

RECEI PT AND MANAGEMENT OF PROPOSALS

Proposal s recei ved under a conpetitive procurenent nmay be accepted
only by the contracting officer. Their receipt should be recorded
by tinme and date and they shoul d be properly saf eguarded by the
contracting officer until the deadline for subm ssion has passed.

No proposal received after the tinme and date specified in the RFP
may be accepted unless it is received before an award i s nade and
was:

Sent by registered or certified mail not |ater than the
fifth cal endar day before the date specified for receipt
of offerors; or

Sent by mail and it is determned by the contracting
officer that late receipt was solely the fault of the
CGover nnment ; or

The only proposal received.

One of the nost inportant adm nistrative responsibilities of
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proj ect and contract personnel during the pre -award period is to
mai ntain the confidentiality of the proposals received. Unless
offerors are assured that their data will not leak out to their
conpetitors, they may be unwilling to provide the Governnent with
techni cal data and other essential information about their
operations. However, care nust be taken when considering the use
or disclosure of technical data to ensure that HHS has sufficient
rights to use the data in the desired manner. To preclude the

i nproper use or disclosure of the offerors' data, program personne
should famliarize thenselves with HHS policy as described in HHSAR
Subpart 315.413. The receipt, storage, and handling of proposals
must be treated with all the safeguards necessary to prevent
offerors fromreceiving information that mght give thema
conpetitive advant age.

In addition, project personnel nust not reveal any infornmation
related to the identity of potential contractors, information
concerning any proposal, or the status of any proposal in relation
to others. Release of such information could jeopardi ze any
resultant award and subject the persons involved to disciplinary
acti on.

After the closing date, the contracting officer will use a
transmttal nmenorandumto forward the technical proposals to the
project officer or review panel chairperson for evaluation and to
establish a date for receipt of the technical evaluation report.
The contracting officer will retain the business proposals until
the technical evaluation report is conpleted.

COVMUNI CATI ON W TH OFFERCRS

To ensure that the conpetition is fair and equitable, every firm
must be provided with the sanme information. Under no circunstances
may any CGovernment enpl oyee take any action that m ght give one
firman advantage over anot her.

In the interval between the tinme the RFPs are nailed and the
contract is awarded, only authorized procurenent personnel shoul d
have any contact with the offerors. The RFP gives the nane of the
contracting officer and states that only he/she represents the
Covernnent. Al correspondence to prospective contractors
(relating to this acquisition) nmust be signed by the contracting
officer or the authorized representative, and all correspondence
from prospective contractors (relating to this acquisition) nmust be
received by the contracting officer.

If, for any reason, one offeror is given information that goes
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beyond what is contained in the RFP, the sane information nust be
given to all other organizations responding to the solicitation
Thi s nmust be done by nmeans of a fornal anendnent that corrects,
clarifies, or changes RFP requirenents.

REVI EW OF TECHNI CAL PROPOSALS

The Departnment's policy is to select contractors on the basis of a
conpetitive, objective review, and to document source sel ections
thoroughly. This reviewis performed by a technical eval uation
panel convened by the programoffice funding the procurenent.

TECHNI CAL EVALUATI ON PANELS

The technical evaluation panel reviews all proposals submtted in
response to an RFP to determ ne which are technically acceptable.
A technical evaluation panel is required for all acquisitions that
are expected to exceed $250,000. The contracting of ficer nay
require a technical evaluation panel for acquisitions that do not
exceed $250, 000, depending on their conplexity.

The technical evaluation panel is responsible for evaluating the
original proposals; making recommendations to the chairperson
regarding clarifications and deficiencies; review ng suppl enental,
revised, and/or "best and final" offers; and, if required,
assisting the contracting officer during discussions and
negoti ati ons.

To the extent possible, the sane eval uators shoul d be avail abl e

t hroughout the entire evaluation and sel ection process to ensure
continuity and consistency in the treatnent of proposals. However,
it is not always necessary for the technical evaluation panel to
eval uate revi sed proposals. The chairperson, with the concurrence
of the contracting officer, may decide not to have the pane

eval uate the revised proposals. This decision nust be fully
docunent ed by the chairperson and approved by the contracting
officer. The follow ng circunstances are exanpl es of instances
when the panel need not review revised proposal s:

The answers to the questions do not have a substantia
i npact on the proposal (see HHSAR Subpart 315.609( i));

The "best and final" offers are not materially different
fromthe original proposals; or

The rankings of the offerors are not affected because the
revisions to the proposals are relatively m nor

08/ 16/ 95
80



Attendance by the evaluators is nmandatory when the contracting

of ficer considers the technical evaluation panel neeting to be
necessary. Wien the chairperson determnes that an evaluator's
failure to attend the neetings is prejudicial to the eval uation,

t he chai rperson may repl ace the individual after discussing the
situation with the contracting officer and obtaining both his/her
concurrence and the approval of the programofficial responsible
for appointing the panel nenbers. Wenever continuity of the

eval uation process is not possible, and either new evaluators are
selected or a reduced panel is used, each proposal being reviewed
at that stage of the acquisition should be reviewed by all nenbers
of the revised panel unless this is inpractical because of the
recei pt of an unusually | arge nunber of proposals.

The technical evaluation panel shoul d be conposed of Governnent

enpl oyees. Qutside evaluators may be used when expertise is
required that is not available within the Governnment, or as

required by law. The National Institutes of Health (NIH) is
required to have a peer review of research and devel opnent projects
in accordance with Public Law 93 -352 as anended by P.L. 94-63; 42
USC 298 1-4. This legislation states that not nore than
one-fourth of the nenbers of a peer review group nay be officers or
enpl oyees of the Federal governnent.

Busi ness proposal s are evaluated after the contracting officer has
accepted the technical evaluation. Evaluations of business
proposal s are conducted only for those proposals that are in the
conpetitive range. Al though the panel's primary responsibility is
to evaluate technical proposals, it also nmay be asked to conmment on

sone aspects of the business proposal. Cenerally, these will be
l[imted to quantitative elenments of cost, such as the nunber of
hours of a given skill required to acconplish a task, the anount

and destinations for travel, etc. These cost elenents will also
hel p the techni cal eval uation panel judge an offeror's
under st andi ng of the requirenent.

ROLE OF THE PROJECT OFFI CER

As the contracting officer's technical representative for the
acquisition, the project officer's responsibility is to recomrend
panel nenbers who are know edgeabl e about the technical aspects of
the acquisition, and who are conpetent to identify the strengths
and weaknesses of the various proposals. At |east 50 percent of

t he program personnel appointed to a technical evaluation panel for
any conpetitive solicitation nust have successfully conpleted the
basic project officer training course
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or its equivalent. This requirenent applies to the initia
t echni cal proposal evaluation, as well as to any subsequent
techni cal eval uations that nmay be required.

| f a panel nenber has an apparent or real conflict of interest
related to a proposal being evaluated, that nmenber nust be repl aced
with another evaluator. |If a suitable replacenent is not

avail abl e, the panel nust performthe review with one |ess
eval uat or.

The project officer should submt the recommended |ist of pane
menbers to an official within the programoffice in a position at
| east one | evel above the project officer, or in accordance with
contracting activity procedures. This official reviews the
recommendat i ons, appoi nts the panel nenbers, and selects the
chai r person

READI NG AND SCORI NG PROPCSALS

Normal |y the technical eval uation panel convenes to eval uate the
proposal s, unless the contracting officer decides this is not
feasible or practicable.

When a panel convenes, the chairperson is responsible for keeping
track of all copies of the technical proposals provided by the
contracting officer. The chairperson generally distributes the
techni cal proposals at the initial panel neeting and establishes
procedures for securing the proposal s whenever they are not being
eval uated. After the evaluation is conplete, all proposals nust be
accounted for by returning themto the contracting officer,
destroying them or filing themin a way that will nmaintain their
confidential nature.

The contracting officer should address the initial neeting of the
panel and state the basic evaluation ground rules. The contracting
of ficer should provide witten guidance to the panel if he/she is
unable to attend the initial neeting. The guidance shoul d i ncl ude:

An expl anation of conflicts of interest;

The necessity of readi ng and understandi ng the
solicitation, especially the statenment of work and

eval uation criteria, before reading the proposals;

The need for evaluators to restrict the reviewonly to
the solicitation and the contents of the technica

pr oposal s;

The need for each evaluator to review all the proposals;

The need to watch for anbi guities, inconsistencies,
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errors, and deficiencies that shoul d be noted;

An expl anation of the eval uation process and what will be
expected of the eval uators;

The need for the evaluators to be aware of the

requi renent to have conplete witten docunentation of the
i ndi vidual strengths and weaknesses that affect the
scoring of the proposals; and

An instruction directing the evaluators th at, until the
award is nmade, information concerning the acquisition
must not be disclosed to any person not directly invol ved
in the eval uati on process.

Every eval uator should read each proposal, describe strengths and
weaknesses, and devel op prelimnary scores in relation to each
evaluation criterion set forth in the solicitation. The evaluators
use either the rating sheets in the technical evaluation plan

(di scussed below) or rating sheets approved by the contracting

of ficer when a technical evaluation plan is not required.

Each eval uator individually scores each proposal, judging the
nerits of each against the evaluation criteria published in the
RFP. No factors other than those set forth in the RFP nmay be used.

After individual review, the evaluators should discuss in detai

t he strengths and weaknesses descri bed by each eval uator.

Eval uators may change their numerical scores at this tine if they
bel i eve they have gai ned a new understandi ng of the requirenents
and the proposed approach, but they should not feel pressured to
make changes to conformto the group if they do not wish to do so.
The panel collectively ranks the proposals. Generally, this is
done by totaling the nunerical scores assigned to the criteria by
each eval uator, and devel opi ng an average rating for each offeror.
QG her nethods are perm ssi bl e, depending on the rating plan

enpl oyed. In any case, nunerical scores nust be acconpanied by a
supporting narrative that di scusses what was considered in the
scori ng.
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When the proposal s have been ranked, the eval uators should then
identify each as either acceptable or unacceptable. A proposal may
be rated as technically unacceptable if it does not neet a design
or performance requirenent, or if it deviates fromthe criteria set
forth in the RFP. Predeterm ned cutoff scores cannot be used.
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THE TECHNI CAL EVALUATI ON REPORT

A techni cal evaluation report nust be prepared and signed by al
voting panel nenbers for subm ssion to the contracting officer.

The report is maintained as a permanent record in the contract

file. The report should reflect the ranking of proposals and
identify each proposal as acceptabl e or unacceptable. The report
nmust al so include a narrative eval uati on specifying the strengths
and weaknesses of each proposal, a copy of the rating sheet and any
reservations, qualifications, or areas to be addressed that m ght
af fect the selection of sources for negotiation and awar d.

The report al so should include specific points and questions that
are to be raised in discussions or negotiations. A determ nation
of technical unacceptability nmust be supported with concrete
techni cal data. The use of phrases such as "it could not be
determ ned" and "sketchy presentation” is not adequate support for
unacceptabl e ratings. The narrative forns the basis for |ater
debriefings; therefore, specific references and terns nust be used.

REVI EW OF BUSI NESS/ COST PROPGCSALS

The contracting officer is responsible for eval uati ng busi ness
considerations, i.e., those factors relating to cost/price anal ysis
and determnation of contractor's responsibility (e.g., adequate
financial resources, ability to conply with delivery or perfornmance
schedul e, satisfactory record of performance, etc.). Business

eval uations nornally center around cost anal ysis and anal ysis of
contractor's financial strength and nanagenent capability.

Each busi ness proposal requires sone formof price or cost

analysis. The contracting officer nust exercise judgnent in
determning the extent of analysis in each case. The record nust
be carefully docunmented to disclose the extent to which the various
el ements of cost, fixed fee, or profit contained in the
contractor's proposal were anal yzed. El enents considered in cost
anal ysis generally include direct material and | abor costs,
subcontracting costs, overhead rates, general and admnistrative
expenses, travel costs, and profit or fee. El enents considered in
eval uating contractor's financial strength and managenent

capabi lity include organi zati on, past performance on simlar
contractual efforts, reputation for reliability, availability of
required facilities and personnel, cost controls, accounting
pol i ci es and procedures, purchasing procedures, personnel practices
(Equal Enpl oynment Cpportunity, etc.), property accounting and
control, and financial resources. |In addition, adequacy of the
contractor's facilities and key personnel critical to contract
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per f ormance shoul d be eval uat ed.

The project officer and/or the technical evaluation panel shoul d
anal yze such itens as:

The nunber of |abor hours proposed for various | abor
cat egori es;

The m x of |abor hours and categories of |abor in
relation to the technical requirenents of the project;

The types, nunbers, and hours/days of proposed
consul tants;

The | ogi c of proposed subcontracting;

The proposed travel, including nunber of trips,
| ocations, purpose, and travel ers.

The type and quantity of data processing.

The project officer and/or the evaluation panel should tell the
contracting officer whether these el enents are necessary and
reasonabl e for efficient contract performance. Exceptions to
proposed el enents shoul d be supported in sufficient detail to all ow
the contracting officer to negotiate effectively.

In addition, the contracting officer may request that the technica
eval uation panel review cost or pricing data as a neans of
facilitating the decision about including a proposal in the
conpetitive range. Situations that nmay make such a review
necessary i ncl ude:

A suspected "buy -in" (i.e., a deliberately | ow bid nade
with the expectation that the resulting loss will be nmade
up in nodifications to the contract or in future
contracts);

Large difference in cost or price anong the proposals;

Proposal s receiving a high technical rating that have
relatively high costs; and

Proposal s receiving | ow technical rating that have
relatively | ow costs.

The conpari son of cost data with technical factors and i nformation
about whether prices are realistic should help the contracting
of fi cer decide which proposals to include in the conpetitive range.
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DETERM NI NG THE COVPETI Tl VE RANGE

The FAR requires that witten or oral discussion be conducted with
all responsible offerors who submt proposals judged to be within
the conpetitive range, considering price and other factors. A
proposal mnust be included in the conpetitive range unless there is
no real possibility that it can be inproved to the point where it
becones the nobst acceptable. This provision is designed to save
both the Governnent and potential contractors the tine and expense
of participating in negotiations, and revising, preparing,
submtting, and evaluating final proposals in cases where the
offeror's initial proposal is such that there is clearly no
possibility of that offeror being selected for contract award.

The contracting officer is responsible for determ ning the
conpetitive range, although the results of the technical evaluation
will weigh heavily in nmaking this determnation. Al

determ nati ons regardi ng whether to include a proposal in the
conpetitive range nust be conpletely docunented, including the
salient reasons for the determnations.

Sone of the factors that the contracting officer should consider in
determning the conpetitive range are:

The rel ative inportance of cost, conpared to technica
factors;

The possibility of significantly reducing the cost of a
proposal w th an unreasonably high price w thout
undermning the technical nerit, if the offeror otherw se
has a reasonabl e chance to receive an award; and

The |ikelihood of reducing the cost or price of a
proposal that exceeds the Governnent's requirenents.

The conpetitive range nust be determned on the basis of the array
of scores or relative ranking of the offerors, but not on the basis
of a predeterm ned passing score. Borderline proposals nmust not be
excluded fromconsideration automatically if there is a reasonable
chance that clarification or discussion will make them accept abl e.

No of feror may be elimnated fromthe conpetitive range solely
because of an offer to deliver services or supplies of a higher
quality than required. |If there is no substantial basis for

di stingui shing between the technical excellence of proposals
nmeeting the Governnent's requirenments, cost or price analysis
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shoul d then becone the controlling factor.

The contracting officer and project officer should discuss
uncertainties and/ or deficiencies that are included in the
techni cal eval uation report for each proposal in the conpetitive
range. Technical questions should be devel oped by the project

of ficer and/ or the technical evaluation panel and shoul d be
included in the technical evaluation report. The nmanagenent and
cost or price questions should be prepared by the contracting
officer wwth assistance fromthe project officer and/or panel, as
requi red.

The met hod of requesting offerors in the conpetitive range to
submt the additional information will vary dependi ng on the

conpl exity of the questions, the extent of additional information
requested, the tinme needed to anal yze the responses, and the
schedul e for making the award. However, to the extent practicabl e,
all questions and answers should be in witing. Each offeror in
the conpetitive range nust be given an equitable period of tinme to
prepare responses to questions, to the extent practicabl e.

NEGOTI ATl ONS

Devel opi ng the Governnment's negotiating goals is a process that

will continue to require close coordination anong the contracting
officer, the project officer, and in nmany cases the eval uation
panel. Al though the contracting officer is responsible for
devel opi ng the Governnent's objectives and the strategy for neeting
t hose objectives, this usually requires the cooperation of the

ot her nenbers of the Governnent team

Oten the contracting officer will hold a pre -negotiation neeting
to discuss negotiation goals and strategy and to develop a unified
negotiating position. 1In establishing a negotiating strategy, the
contracting officer and the project officer determne:

The subjects to be discussed,

The content and presentation of revised positions;

Requi rements for support of positions; and

Al other tactical procedures for reaching
agr eement .
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VWRI TTEN AND CORAL DI SCUSSI ON

Either witten or oral negotiations must be conducted with each
of feror whose proposal is within the conpetitive range. In sone
cases, the contracting officer wll represent the Governnent in
negotiating with offerors; in other cases there will be a
negoti ati ng team conposed of those individuals with skills and
backgrounds appropriate for the specific acquisition. In either
case, the contracting officer is the focal point and controls the
negotiations, with the other nenbers present in an advisory
capacity. The contracting officer may el ect to have various
menbers of the teamlead the negotiations in particul ar areas.
However, the contracting officer should always be in control of the
overal | negoti ati ons.

Negoti ations are carried on separately with each offeror in the
conpetitive range. The goal is to achieve a contract agreenent.
There should be no reference in discussion wth any offeror to the
proposal of any other offeror. |In fact, no offeror should even be
told whether there are any other offerors.

The contracting officer points out to each offeror the anbiguities,

uncertainties, and deficiencies, if any, in its proposal. Each
offeror is then given a reasonable opportunity to support, clarify,
correct, inprove, or revise its proposal. No offeror may be given

information that wll give a conpetitive advantage over ot her
of ferors.

To conpl ete negotiations properly, the contracting officer nust
advi se each offeror within the conpetitive range that negotiations
are being concluded, that the offeror is being asked for its "best
and final offer,” not nerely to confirmor reconfirmprior offers,
and that any revision or nodification of proposals nust be
submtted before the negotiation cut -off date.

BEST AND FI NAL OFFERS

A request that offerors submt "best and final" offers allows them
to change their proposals to reflect any revision or nodification
in their proposals that they may wish to nake as a result of
negoti ati ons and comuni cates the cl osing of negotiations.
Typically, best and final offers will result in revised cost
proposal s, technical proposals, or both. These revised proposals

t hen becone the definitive offers, which the Governnent will use in
determ ni ng which offeror to select for contract award.

Al offerors are given a common cut -off tinme to submt best and
final offers. COferors are prohibited fromintroduci ng new
concepts or approaches at the best and final offer stage of the
solicitation process.
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Best and final offers are subject to a final evaluation of price or
cost and other salient factors by the contracting officer and
project officer, wth assistance froma cost/price analyst, and an
eval uation of technical factors by the technical eval uation panel,
as necessary. Proposals nmay be technically rescored and reranked
by the technical evaluation panel and a technical evaluation report
prepared. To the extent practicable, the evaluation should be
perfornmed by the same eval uators who received the origina

proposal s (see HHSAR Subpart 315.670).

THE NEGOTI ATI ON MEMORANDUM

The negoti ati on nenorandum or sunmary of negotiations is a conplete
record of all actions leading to award of a contract. It is
prepared by the contracting officer in sufficient detail to explain
and support the rationale, judgnents, and authorities upon which
all actions were predicated. The nmenorandum docunents the
negoti ati on process and reflects the negotiator's actions, skills,
and judgnents in concluding a satisfactory agreenent for the

Gover nnent .

The project officer should assist the contracting officer in
provi di ng docunentary evidence to support the justification for
awar d.

SELECTI ON AND AWARD

The HHSAR states that contract award shoul d be nade to "the
of feror(s) whose proposal (s) offers the greatest advantage to the
Covernnent, price and other factors considered."

As stated earlier, it is usually necessary to conduct a second
techni cal eval uation of proposals submtted as best and final
offers. This second eval uati on produces a ranking of proposals
that aids in the selection of one (or nore) offer for contract
awar d.

The Departnent does not specify a formal source selection

procedure. In nost cases, the contracting officer nmakes the source
sel ection based, at least partially, on input fromthe project
officer. In some cases, where large and/or potentially sensitive

acqui sitions are involved, the contracting officer establishes a
source sel ection procedure before initial
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proposal s are received. Such a procedure could take various forns.
The two nost common are:

Having a source selection official established (at an
appropri ate managenent | evel) who nmakes the decision; and

Constituting a source selection panel to nake the
sel ecti on deci si on.

There is al so sonetimes a source sel ection advi sory counsel (SSAC),
general | y conposed of the contracting officer and appropriate
program and nmanagenent personnel, constituted to advi se the source
sel ection official or panel.

COVPLETI ON OF CONTRACT AWARD

The contracting officer is responsible for preparing the fina
contract docunent. Before release of this docunent to the
contractor for signature, the contracting officer coordinates with
all parties to the negotiation to ensure that the final docunment
fully delineates the agreenent reached at negotiations and is
representative of the needs of the programoffice. The
contracting officer reviews all the contract and file docunents for
conpl et eness, accuracy, and conpliance with requirenents.

The contracting officer then transmts the contract package to the
contractor for acceptance and signature. The signed contract is
returned to the contracting officer, who signs the contract on
behal f of the Governnment. The contract becones effective on the
date signed by the contracting officer, unless otherw se specified
in the contract. Finally, a copy of the fully executed contract is
forwarded to the contractor, as well as to the project officer.

PUBLI Cl ZI NG THE AWARD

Al contract awards of nmore than $100, 000 are publicized in the
Commer ce Business Daily , however, the dollar threshold is not a
prohi bition against publicizing an award of a smaller anmount if to
do so woul d be advantageous to the industry or to the Covernnent.
Further, all unsuccessful offerors for awards exceedi ng $100, 000
are sent a "Notice of Anard Letter." This |letter advises them
that their proposals were not accepted and gives the nane of the
successful contractor, the anmount of the contract, and the nunber
of proposal s received.
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DEBRI EFI NG UNSUCCESSFUL COFFERORS

Any HHS enpl oyee who receives either a witten or oral request for
a debriefing froman unsuccessful offeror should imedi ately refer
the request to the contracting officer. |If the request is nade
orally, the contracting officer should require that the request be
made in witing. The contracting officer nust be present at all
debriefings and nust review witten debriefings prior to rel ease.
A debriefing is intended to:

Tell an unsuccessful offeror which areas of its proposal
were judged to be weak and deficient and whet her the
weaknesses or deficiencies were factors in its not having
been sel ected; and

Identify the factors that were the basis for sel ection of
t he successful contractor. |If the ability of the
successful offeror to satisfy the m ssion requirenment was
the basis for selection, the unsuccessful offeror should
be so informed, and given a general conparison of
significant areas, but not a point -by-point conparison of
all the elenments considered in the evaluation criteria.

| f the successful offeror was sel ected on the basis of
cost, the unsuccessful offeror should be told that was
the case. |If selection was based on other factors, they
shoul d be specifi ed.

| f an unsuccessful offeror believes that its failure to obtain the
award was not justified, it wll rely, at least in part, on the
information given in the debriefing to determne whether it should
seek recourse. Accordingly, it is essential that a debriefing be
conducted in a scrupulously fair, objective, and inpartial manner,
and that the information given the unsuccessful offeror be

absol utely factual and consistent with the findings of the
contracting officer and the basis on which the award was nade.

In sone cases it may be necessary to arrange infornal debriefings
for an unsuccessful offeror's personnel by departnental technical
eval uat ors.

A debriefing should not reveal confidential or privileged
commercial or financial information, trade secrets, techniques, or
processes of the other offerors or the relative nerits or technica
standi ng of the other unsuccessful offerors.
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PROTESTS

Oferors may object to an award by filing a protest with the
contracting officer or higher authority. Protests frequently occur
when:

A solicited source is provided with information on the
Covernnent's requirenments that is not provided to all
ot her solicited sources;

A programattenpts to direct a procurenent to a sole
source who is only one of a nunber of sources who m ght
performthe work

One source inproperly receives information on anot her's
proposal during negotiation; or

Solicitation requirenments are unnecessarily restrictive.

Because protests are often filed based on m sunderstandi ngs of the
acqui sition process or regul ations, every debriefing should begin
with a detail ed description of the process used to sel ect the
successful offeror. Wen a protest is filed, the contracting
officer is primarily responsible for resolving it, with assistance
fromthe project officer.
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TABLE | V-1
Uni f orm Contract For mat

Secti on

Part | - The Schedul e
Solicitation/contract form
Suppl i es or services and prices/costs
Descri ption/ speci fications/work statenent
Packagi ng and mar ki ng
| nspecti on accept ance
Del i veries or performance

Contract adm ni stration data

I ¢ T m O O W >

Speci al contract requirenents

Part Il - Contract d auses
Contract cl auses
Part 11
Li st of Docunents, Exhibits, and G her Attachnents

J Li st of attachnents

Part 1V - Representations and Instructions

K Representations, certifications, and ot her
statenments of offerors or quoters

L I nstructions, conditions, and notices to
offerors or quoters

M Eval uation factors for award
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SECTION V - POST- ANARD ADM NI STRATI ON

Contract admnistration involves ensuring that the contract is
perfornmed--as witten--by both the contractor and the Governnent.
No matter what type of contract is involved, a breakdown in

adm ni stration can undo all previous achi evenents di scussed in the
ot her sections of this Handbook. The project officer nust nonitor
a contractor's progress closely and nake known to the contracting
of ficer potential problens that threaten perfornmance so that
renedi al neasures may be taken

Adm ni stration of a contract begins after negotiations have been
successful ly concluded and the contract has been signed; it ends at
the cl oseout of the contract when perfornmance has been conpl et ed
and the contractor has received its final paynent. Therefore,
contract admnistration includes all the functions and duties
relating to such tasks as:

Monitoring the contractor's technical progress;

Approving invoices for paynent in accordance with
contractual terns;

Control | i ng governnent property;
Moni toring subcontractors;
Revi ewi ng purchase orders;

Overseeing contract nodifications and termnations where
aut hori zed; and

Performng other admnistrative tasks required by the
contract.

Contract admnistration can be sinple, or conplex and tine
consum ng, dependi ng on the type of contract, contractor
performance, and the nature of the work. For exanple, a
fixed-price contract requires relatively little post -award

adm ni stration, whereas a cost -type contract requires careful
techni cal surveillance and auditing of costs and inposes an

adm ni strative burden on both the CGovernnment and the contractor

No matter what type of contract is involved, however, it should be
closely nmonitored. |f technical or business problens are not

sol ved before they disrupt the contractor's schedul ed perfornance,
the Governnment nmay find itself in a situation with either a pendi ng
termnation or a forced contract nodification. E ther is a poor
remedy, considering the lost time or unnecessary costs that coul d
have been avoided if the Government had adm ni stered the contract

properly.
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LI M TATIONS ON THE PROJECT OFFI CER

Contract admnistration is the responsibility of the contracting
officer. The contracting officer is the only person who may nodify
the contract, or take any action to enter or change a contract ual
comm tnent on behalf of the Government. The legal responsibility
for the contract rests with the contracting officer, who del egates
certain authority to the project officer and holds the project

of ficer accountable for exercising that authority properly. 1In
fact, the project officer often is described as the contracting
officer's technical representative (CUTTER), or by other simlar
terns.

I n nost cases, the contracting officer authorizes the project
officer to performindependently the follow ng functions in
admni stering the technical aspects of the contract:

Correspond directly with the contractor. Copi es of all
correspondence nust be sent to the contracting officer.
In situations where the project officer is not clear
about the effect of the correspondence on contractua
provi sions, the correspondence should be cleared with the
contracting officer in advance;

Hol d conferences with the contractor;
Conduct on-site visits;

Approve all technical data submtted by the contractor;
and

Provide direction to the contractor, as necessary, in
techni cal matters when such direction involves situations
such as choosi ng fromanong alternate nethods that are:

within the scope of the contract as witten, or

will not affect cost, period of perfornmance, or
other ternms and conditions of the contract.

In addition to exercising del egated authorities, the project
officer is expected to:

Maintain a file docunenting significant actions an d
containing copies of trip reports, correspondence, and
reports and deliverabl es received under the contract; and
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Advi se and assist the contracting officer, as necessary,
in adm ni stering the business aspects of the

contract --review ng vouchers, invoices, reports, and
del i verabl es; coordi nating program of fi ce deci sions as
they bear on the contract; and preparing final sunmmary
statenments for contract closeout.

The project officer is not authorized to issue or approve changes
in the contract or to enter into any agreenent, contract

nodi fication, or any other matter changing the cost or terns and
conditions of the contract.

COVMUNI CATI NG W TH THE CONTRACTI NG OFFI CER

The project officer functions only as the technical representative
of the contracting officer. The contracting officer del egates
certain contract admnistration functions to the project officer,
but the Iegal responsibility for the contract remains with the
contracting officer. The project officer functions as the "eyes
and ears" of the contracting officer by nonitoring technica
performance, and reporting any potential or actual problens to the
contracting officer. 1t is inperative that the project officer
stay in close communication with the contracting officer, relaying
any information that may affect contractual commtnents and
requirenents.

The bal ance of this section discusses the nyriad functions that
contract admnistration entails, with special enphasis on the
communi cati on between the project officer and the contracting
of ficer.

CONTRACT START- UP

Once a contract has been awarded, the project officer will be given
a copy of the contract. The project officer's first responsibility
is to read and understand the contract, keeping in mnd the basic
rules of contract interpretation.

Covernnent contracts are subject to essentially the sane common | aw
rules of interpretation applied to other contracts. Several of
t hese basic rules are:

The intent of the parties nmust be gathered fromthe whole
contract.
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The provisions of a contract should not be interpreted so
as to render one or nore neani ngl ess, unl ess ot herw se

i npossi ble, and the interpretation that gives reasonabl e
nmeani ng to the whol e docunent is preferred.

The dom nant purpose and the interpretati on adopted by
the parties will be used to ascertain the nmeaning of the
contract provisions.

Speci fic provisions prevail over general provisions w hen
in conflict.

A standard clause entitled "Order of Precedence" resol ves
i nconsi stencies within the contract provisions by
assigning precedence in a specified order within the
contract parts.

An anbi guous provi sion susceptible to nore than one
interpretation will be interpreted against the party
responsi ble for creating it--in Governnment contracts this
is al nost always the CGovernnent, as the contract
provisions are nornally prepared by the CGovernnent.

Equally inmportant to the performance of Covernnent contracts, or
nore aptly the risk thereof, are the specifications or statenent of
work that the contractor nmust neet. Contract specifications
dictate the nature and degree of perfornmance to be undertaken by a
contractor. Wen the specifications are accurate, conplete, and
realistic the only issue is contractor perfornmance or, nore
properly, attributing the responsibility for a performance failure
to either the Governnent or the contractor.

On the other hand, where specifications are shown to be defective
or are such that performance is inpossible, the contractor may

ei ther be excused for |ack of performance or may be entitled to
additional conpensation if the cost of performance is increased.

Simlarly, a mutual mstake of fact may result in an adjustnent to
the contract price. In this situation, there nust be a m staken
concept by both parties as to a material fact that results in
performance being nore costly. The contractor, to recover the
extra cost of performance, nmust show that the contract did not
allocate to it the risk of such a mstake and that the Governnent
received a benefit fromthe extra work for which it woul d have been
willing to contract had the true facts been known.

STANDARD CONTRACT CLAUSES

Section | of all HHS contracts contains a list of contract clauses
applicable to that particular procurenent that are incorporated by
ref er ence. The project officer should understand what these
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clauses require. They can be found in either the FAR Part 52 or
HHSAR Subpart 352.

POST- AWARD ORI ENTATI ON AND CONFERENCES

The fundanental task of Governnent contract admnistrators is to
ensure that the contractor fulfills its obligations. Post -award
orientation is a useful tool for ensuring good contractor

per f or mance by:

Determ ning that the contractor understands the contract
requirenents;

Carifying contract admnistration procedures that wll
be applied; and

Aarifying the roles of CGovernnment personnel who will be
involved in admnistering the contract.

In relatively sinple acquisitions, post -award orientation nay be
acconplished in a letter. This letter should identify the
Covernnent officials responsible for contract admnistration and
clearly identify any special or unusual requirenents, such as
production tests, special reports, and subcontracting consent
requirenents.

The contracting officer may decide that a post -award conference is
necessary when an anal ysis shows that the contractor may not have a
cl ear understandi ng of the scope of all the technical or other

requi renents of the contract, or when there are other existing or
potential problens that may adversely affect contract perfornance.

Any post -award orientation conference should be preceded by a
nmeeting of all the Governnent personnel with admnistrative
responsibilities for the contract to establish a coordinated
Covernnent position regarding the agenda and the specific
responsibility of each Governnent representative. The agenda
shoul d cover all matters that need to be clarified or otherw se
di scussed with the contractor to avoid a m sunderstandi ng of the
contract requirenents. These matters m ght incl ude:

Carification of the specifications or the contents of
t he statenent of work;

Quality control and testing requirenents;
Speci al contract provisions;

Reporting requirenents;
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Procedures for nonitoring and neasuring progress; and
Billing, voucher approval, and paynent procedures.

If the contracting officer does not chair the orientation
conference, this responsibility can be delegated to the project
officer. The conference should be conducted in a businesslike
manner, with the recognition that both parties have an existing
contractual relationship and that the purpose of the conference is
to pronote accurate understanding of the contract, not to alter it.

Post -award orientation of subcontractors is the responsibility of
the prinme contractor. |If it appears desirable for Governnent
personnel to attend a subcontractor orientation conference, any
Covernnent representative attendi ng shoul d recogni ze that the
Covernnent has no privity of contract with the subcontractor.
Therefore, all instructions, interpretations, or other contractual
dealings with the subcontractor are the business of the prine
contractor, not the business of the Governnent.

| NSPECTI ON AND ACCEPTANCE RESPONSI BI LI Tl ES

Bef ore services or products required by the contract can be
accepted, acceptability nust be determ ned by review, test,

eval uation, or inspection. These functions are perforned by the
project officer, who then reports the results to the contracting
of ficer.

Fi nal acceptance of the work effort by the contracting officer
concl udes performance by the contractor, except for admnistrative
details relating to contract closeout. After final acceptance, the
contractor can no |onger be held responsible for unsatisfactory
effort, unless otherw se specified in the contract. Therefore,
the project officer nust ensure that the work perforned under the
contract is nmeasured against the work statenent. |f perfornmance
does not neet contract requirenments, it is incunbent upon the
project officer to identify deficiencies and to advise the
contracting officer so that renedial action can be taken before
final paynent and contract cl oseout.
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CONTRACT MONI TORI NG

The contractor has primary responsibility for performance of the
contract, but the project officer and the contracting officer have
a vested interest in continually nonitoring contractor performance,
because unsatisfactory perfornmance under a contract nay jeopardize
a project and even an entire program

Contract nonitoring varies considerably both in intensity and in

met hodol ogy, depending on the inportance and size of the contract
effort, as well as the type of contract. Cost -reinbursenent -type
contracts generally warrant closer nonitoring because the
CGovernnent's risk is higher than under a fixed -price contract.

In nonitoring a contractor's perfornmance, the Government is
primarily interested in progress toward conpletion of the specified
requi renents and the financial status of the contract. One

val uable tool in this area is reporting requirenents. The
Covernnent, in the contract docunent itself, may require the
contractor to provide just about any type of report conceivabl e.

It nust be renenbered, however, that the CGovernnent is paying, as
part of the contract price, for any reports required of a
contractor. Reports are discussed in greater detail bel ow

Additional information nay al so be obtained in the formof letters
and phone calls between the contractor and project officer and
contracting officer. Visits to the contractor's facilities are
sonetines necessary to evaluate the contractor's perfornance.
However, it is inportant to maintain a reasonabl e bal ance.

Al t hough the Governnent has a right and a duty to nonitor
contractor performance, CGovernnent personnel may be subject to
charges of interference in the contractor's operation or of naking
unr easonabl e demands if discretion is not used in this area.

REPORTS AND OTHER DELI VERABLES

Techni cal Progress Reports

Progress reports should include all relevant details to provide
project officers wth nost of their information on the progress of
the work. However, they should not becone too burdensone to
prepare. Technical progress reports may be submtted in letter
form and may include the nunber and nanes of persons working on
the project; the facilities devoted to the work; the nunber of
man- days expended; the direction of the work; and the | atest
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observations, problens encountered, predictions, and plans for the
next reporting period.

Contractors shoul d be encouraged to furnish prelimnary technical
information in these status reports even though it is tentative and
not ready for w despread distribution. Researchers are often
reluctant to commt thenselves to premature technical concl usions,
and it may be necessary to ensure the contractor that HHS wi ||

treat its technical progress information as privileged
communi cat i ons.

In addition to keeping the project officer informed of progress,
the technical progress report gives the contractor an opportunity
to stop periodically and evaluate its efforts in terns of the
intent and specifications of the contract. The necessity for
witing and anal yzi ng progress reports forces both the contractor
and the project officer to periodically evaluate the work in
relation to all contractual requirenents.

Fi nanci al Status Reports

Financial reports are an inportant elenent in contract
admnistration, especially in cost -reinbursenment contracts. They
reveal the financial status of the contract and provide information
that is helpful in avoiding or anticipating cost overruns.

Fi nancial reports provide both the project officer and the
contracting officer wth a nmeans of checking the contractor's
expendi tures based on cost el enents and enable themto nmatch the
costs incurred with the technical results achieved.

The anount of detailed financial information required will vary,
dependi ng on the type of contract involved, the nature of the work
or services being procured, and the nethod of paynent. Under a
cost reinbursenent contract, the contractor is entitled to full and
pronpt paynent for all incurred allowable costs, w thout any
hol d- back by the Governnment pendi ng conpl eti on of perfornance.
Therefore, cost -reinbursenment contracts r equire close nonitoring by
the project officer so that the Governnment does not pay excess
costs for the end product either because of a contractor's
inefficiency (e.g., mssed schedul es, unacceptable reports, etc.),
or as a result of unforeseen problens which, if pronptly addressed,
coul d prevent excess costs.

Del i ver abl es

As stated above, the project officer is responsible for determning
whet her products delivered by the contractor conformto the

techni cal requirenents of the contract. 1In discharging this
responsibility, the project officer should keep in mnd that, once
a contractor's work has been fornmally accepted, the contractor is
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excused fromfurther performance or correction on work that has
al ready been accepted, should it prove to be unsatisfactory.

In many HHS contracts, the end result or deliverable is a report or
an instrunent, such as a survey. The project officer is
responsi bl e for conducting a technical review of the report,
conparing it to the requirenments set forth in the contract
statenment of work and applicable specifications. Wiere
appropriate, the project officer should solicit the comments and
concurrence of other appropriate technical experts and/or from
other affected programofficers. Any required revisions nust be
transmtted to the contractor over the signature of the contracting
of ficer.

In the event that the work is termed unsatisfactory, the project

of ficer and the contracting officer nust determne what further
actions are required, asking the advice of |egal counsel if
necessary. The project officer should provide witten notification
to the contracting officer when the contract work has been judged
conpl ete and technically acceptable, so that the contracting

of ficer can comuni cate acceptance to the contractor.

SITE VISITS

Site visits may be unnecessary for snmall, straightforward
contracts, but when a contract is large and conplex, they are
i ndi spensabl e.

Strictly speaking, site visits should be conducted jointly by the
contracting officer and the project officer, but as a practical
matter site visits are often delegated to the project officer.
However, site visits should be cleared by the contracting officer,
whet her or not a representative fromthat office is nmaking the site
visit. Asite visit is usually arranged in advance with the
contractor. |In rare cases, there may be a reason to nake an
unannounced visit, but these situations require careful

consi deration and shoul d have the explicit approval of the
contracting officer.

The purpose of a site visit is to check the contractor's
performance. Specific reasons for nmaking a site visit include:

Checki ng actual contract perfornmance agai nst schedul ed
and reported performnmance;

Seeing if the facilities and working conditions are
adequat e; and

Verifying that the nunber of enpl oyees charged to a

cost -rei nbursenent contract are actually performng work
under the contract. For exanple, if the voucher shows 10
peopl e assigned to the contract full -time, the CGovernnent
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representative naking a site visit should verify that
these individuals are actually working on the contract.

REVI EW NG VOUCHERS

Contractors are required to submt a voucher to HHS, usually every
nmont h, using (Standard Forn) SF -1034 or SF-1035, "Public Voucher
for Purchases and Services Qher than Personal.” The project
officer is responsible for review ng these vouchers to assess the
reasonabl eness of the costs clainmed and relate the tota
expenditures to the physical progress of the contract, based on
nmonitoring activities such as neetings, site visits, progress
reports, etc. Any significant disparity between progress and
expenditures nmay indicate the contractor is in trouble, and should
be i medi ately brought to the attention of the contracting officer.

For cost -rei nbursenent contracts, where the work is budgeted by
phase or task, approval of vouchers is controlled by these
increnental limtations; therefore special care nust be exercised
to assure that costs are not incurred prematurely.

Al contractor's vouchers submtted to the project officer by the
contracting officer for revieww |l contain the follow ng
certification: "Materials and/or services have been received and
are acceptable in accordance with the terns of the contract.” This
statenment nust be attested to by the project officer. The project
of ficer should review, sign and return these vouchers to the
contracting officer wthin three days. The Pronpt Paynent Act
requires the Governnent to pay interest on vouchers that have not
been paid 30 days after the Governnent has received them and there
are many steps in processing a voucher for paynent after the
project officer has signed off on it.

Vouchers for fixed price contracts will be processed for paynent
after approval by the project officer. Vouchers for

cost -rei nbursenment contracts will be imedi ately submtted to the
paynment office upon receipt by the contracting officer. A copy
will be provided to the project officer for concurrent review.
When deliverables are late, the contracting officer will wthhold
paynment until the deliverabl es have been submtted.
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| NADEQUATE CONTRACTOR PERFORMANCE

In a delinquency or default situation, contractor performance is
del ayed, inadequate, or both. Project officers nust thoroughly
understand the rights and responsibility of both the Governnent and
the contractor so that they will do nothing that m ght be
considered prejudicial to either party.

When unsati sfactory contract perfornmance is identified, the project
of ficer should notify the contracting officer pronptly so that
remedi al steps can be taken. Silence on the part of the Governnent
could be interpreted by the contractor as revised CGover nment
expectation of performance, which may differ fromthat stated in
the contract. Such situations could adversely affect the
CGovernnent's right to w thhold paynments, termnate for default, or
ot herwi se exercise certain rights under the contract.

Unsati sfactory perfornmance can be considered in degrees, and the
Covernnent's actions can be oriented to correct the unsatisfactory
performance or to protect the Governnent's interest in the event of
a contractor's default. Depending upon the contracting officer's
eval uation of the seriousness of the unsatisfactory perfornmance

he/ she nmay:

By letter or through a neeting, bring the particul ar
deficiency to the attention of the contractor and obtain
a coomtnent for appropriate corrective action;

Extend the contract sche dule if excusable delays in
performance are invol ved,

Wt hhol d contract paynents in cases where the contractor
fails to conply with delivery or reporting provisions of
the contract; or

Termnate the contract for default.

After a conplete review of the situation, the contracting officer
may send a notice of failure of performance to the contractor.

This notice, which officially notifies the contractor of the

del i nquency, requires the contractor to informthe contracting

of ficer of the cause(s) of the delinquency so that a proper

determ nation can be nade concerning continuation or termnation of
the contract.

Wthout express authority fromthe contracting officer to the
contrary, the project officer should have no contact with the

08/ 16/ 95
105



contractor during this period. Any action that m ght encourage the
contractor to continue perfornmance may have the effect of waiving
the Governnment's rights under the contract.

W THHOLDI NG PAYMENT

Al'l Covernnment contracts contain a clause allow ng the Gover nnent
to wth hold paynents. A contractor's failure to either submt a
report, or to performor deliver services or work when required by
the contract is to be considered a default in performance. In
either circunstance, the contracting officer is directed to

imredi ately issue a formal "cure notice," which is to include a
statenent to the effect that contract paynents will be withheld if
the default is not "cured" or is not determned to be excusable. A
"cure notice" is a formal notice fromthe contracting officer

poi nting out a deficiency in contractor performance and directing
that it be "cured" within a specified tine--usually 10 days.

If the default is not determned to be excusable or a response is
not received within the allotted tinme, the contracting officer
initiates wi thholding action on all contract paynents and

determ nes whether termnation for default or other action would be
in the best interest of the Governnent.

Wien determnation is nade that contract paynments shoul d be

wi thheld, the contracting officer should imediately notify the
contractor, in witing, that paynents have been suspended until the
default or failure is cured.

TERM NATI ONS

Situations may arise when the work contracted for does not run to
conpl etion. Two standard contract clauses are designed to cover
this eventuality: the "Termnation for Conveni ence of the
Covernnent" clause and the "Default" clause. Both types of
termnations can be either partial or conplete, that is, all or any
part of the work can be subject to the termnation. The portion
that is not termnated nust be conpleted by the contractor. The
contractor has no contractual right to decide that the renaining
work is insufficient to nerit its attention and then opt not to
continue with it. No matter what type of termnation is issued, or
the extent of the termnated portion of the work, the decision to
termnate is a unilateral right of the Governnent.

Term nation for Conveni ence
The Term nation for Conveni ence clause gives the CGovernnent the

right to cancel a contract when to do so is in the best interest of
t he Governnent, notw thstanding the contractor's ability and
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readi ness to perform

Term nation for convenience requires that a financial settlenment be
made for the work that has been acconplished under the contract up
to the effective date of the termnation

Settlenents nmay be reached by one, or a conbination of the
fol |l owi ng met hods:

Negoti at ed agreenent;
Determnation of the contracting officer; and

Costing out under invoices or vouchers (in the ca se
of costs under cost -reinbursenment contracts).

Followi ng the termnation, the Governnment and the contractor nay
need to reach an agreenent on an equitable settlenent. The
contracting officer evaluates the contractor's settlenment clai mand
establ i shes the Governnent's position with respect to the various
el ements of cost or price included. A cost or price analysis nust
be performed and, in sone cases, the contractor's books and records
nmust be audited. A nmenorandum docunenting the negotiati ons nust be
placed in the contract file.

Term nati on for Default

The Termnation for Default clause allows the Governnment to
termnate the contract when the contractor fails to nmake progress
with the work or to performany other contract requirenents wthin
the period provided by a "cure notice." The detailed conditions
under which a contract may be termnated for default, and the
procedures for doing this are set forth in FAR Part 49. Once a
contracting officer has determned that it is necessary to invoke
the Termnation for Default clause, the project officer should
have no further contact with the contractor unless specifically
directed to do so by the contracting officer.

CONTRACT MCDI FI CATI ONS

A contract nodification is a witten alteration of contract
provisions, i.e., work statenment, period of perfornmance, quantity,
price or other provisions of a contract, whether acconplished in
accordance with a contract provision or by nmutual agreenent of the
parties. During the contract life, different types of

nodi ficati ons may be necessary to incorporate new requirenents or
to handl e problens that develop after contract award. Contract
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nodi fications nust be nade in witing by the contracting officer
in order to preclude m sunderstandi ng between the parties
concerning work to be perforned.

TYPES OF MODI FI CATI ONS

Modi fi cati ons Made Pursuant to Contract C auses

Various contract terns and provisions provide for nodifications to
a contract if certain conditions arise or if information not known
at the tine of contract award becones avail able. For exanple, the
CGover nment Furni shed Property clause provides for equitable

adj ustnent of the contract estimated cost and perfornance dates in
the event the property furnished by the Governnent is not suitable
for the intended use. The Limtation of Cost clause used in

cost -rei nbursenent contracts permts funding of cost overruns, when
aut horized. These two cl auses, and the standard Changes cl ause
(discussed in detail later in this section) are the nost commonly
used to effect contract nodifications.

Suppl enent al Agreenents

A suppl enental agreenent is a bilateral revision of the contract
that either adds work or revises the existing terns of the
contract. Such agreenents may have cost inplications.

Suppl enent al agreenents are generally used under the foll ow ng
ci rcunst ances:

To provide an equitabl e adjustnent when a change order
has been issued pursuant to the Changes cl ause,

Cover nnent -furnished Property clause, and ot her cl auses
or special provisions of the contract;

Wen it is necessary to change the contract price,
delivery schedule, quantity, or other terns of the
contract;

Wien the CGovernnment w shes to nodify a contract and the
proposed nodification is for work that is an inseparable
part of the original procurenent;

To finalize the settl ement agreenent when a contract has
been term nated for conveni ence of the CGCovernnent; and

To permt a contractor to conplete a contract after a
non- excusabl e del ay when the contractor assunes liability
for actual damages.
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Modi fications Involving New Acqui sition Actions

Before initiating a nodification, it is necessary to determ ne that
it iswthin the scope of the existing contract rather than a "new
procurenent” outside the scope of the contract. A "new
procurenent” nust be conducted as a separate procurenent action

If a new procurenent is involved and the CGovernnent decides to
contract with a contractor who is already providing the desired
services (under an existing contract), the new requirenment nay be
covered by a new contract or by a nodification to the existing one.

Regardl ess, this new (or continuing) requirenment nust be treated
as a new procurenent and processed as such. This nmeans that a
synopsi s nust be published in the Commerce Business Daily , as
di scussed in Section IIl. As a general rule, 10 days should be
allowed in the schedule for the synopsis to reach the Conmrer ce
Business Daily after it is mailed. The solicitation nay not be
Issued until 15 days after it has been published, and the proposa
deadline may not be |ess than 30 days after that.

Wien a new procurenent is contenplated, it should be subject to
conpetition; it cannot be awarded automatically to a contractor
sinply because the contractor has a current contract with HHS. |f
the new procurenent is to be awarded nonconpetitively, it nust be
justified as a nonconpetitive procurenent.

CONSI DERATI ON FOR CONTRACT MODI FI CATI ON

Cenerally there nust be consideration whenever a contract is
nodi fied. "Consideration" is the benefit each party confers upon
the other for the nodification

Al t hough contract nodifications usually result in price increases,
they may sonetinmes result in price reductions. The requirenent for
consi deration, as set forth in various decisions of the Conptroller
Ceneral, is that no officer or enployee of the Governnment nmay alter
a contract to the prejudice of the Governnent unless the Gover nnent
recei ves correspondi ng, tangi ble contractual benefits. Thus,
there is no such thing as a "no cost" extension to the period of
performance of a contract. |If the CGovernnent allows a | onger
period of tinme for delivery, the "cost" to the Governnent is its
right to delivery of the product or service by the date agreed
upon. The law requires the contractor to provi de sone form of
consideration for the Covernnent's giving up of that right.

Certain adm ni strative changes nmay be nmade w t hout consi deration
provided the contractor's rights are not affected; e.g., change in
the appropriation data or a change in the paying office, etc. Once
a valid contract is executed, no adjustnent can be nade to
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its terns nerely because it nay appear, in retrospect, that either
the contractor or the CGovernnent has nade a "bad bargain.”

PROCESSI NG CONTRACT MODI FI CATI ONS

Requests for unilateral nodifications are initiated by the
CGovernnent. Unilateral nodifications (such as admnistrative
changes or exercise of the provisions of the Changes cl ause) are
within the authority of the contracting officer, wthout agreenent
fromthe contractor. Mdifications resulting frombilatera

nodi fications can be initiated by a witten request fromeither the
Covernnment or the contractor. For these nodifications (called
bilateral or supplenental agreenents) the project officer nust
prepare a supporting nmenorandumto docunment the need for the

nodi fication and to provide other appropriate information necessary
to process it. The nmenorandum shoul d contain the follow ng

i nf ormati on.

- The nunber of the contract being nodified and
t he nodification nunber.

- The contract title (project identification).

- The conpl ete nane and address of the
contractor.

- The nanes, nailing addresses, and tel ephone
nunbers of the project and alternate project
of ficer.

- The type of nodification recomended;

- The basis for the nodification. Explain the
circunstances (i.e., who, what, when, where,
and why) that resulted in the need for the
nodi fication and the reasons why a nodification
shoul d be nade.

- A brief description of the contractor's
performance, as well as the identification of
any known probl em areas.

- An i ndependent CGovernment estimate of cost for
the nodification.

- The estimated total tine necessary to
acconplish the required services; and

- A conpl ete description of the work to be
changed or nodifi ed.
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Concurrences for contract nodifications nust be obtained to the
extent that such nodifications result in new or additional
requirenents that are subject to a concurrence. For exanple, a new
report format used by 10 or nore respondents would require QOVB
approval. The contracting officer nust advise project officers of
the need for such concurrences.

CHANGE ORDERS

The contract clause entitled Changes distingui shes Gover nnent
contracts fromother contracts by the control over perfornmance
vested in one of the contracting parties--the Governnent.

Unli ke contracts in the private sector where perfornmance nust
conformto pre-agreed terns in the absence of a nodification issued
by both parties, the Changes clause in a Governnment contract allows
the Governnment to alter the work to be perforned w thout the

consent of the contractor.

The cl ause provides, in essence, that the contracting officer nay
by witten order make any change in the work within the genera
scope of the contract. Such changes may result also in an
appropriate upward or downward equitable adjustnent in the contract
price, delivery schedule, or time for performance. Additionally,
the clause provides that a dispute over the equitable adjustnent is
a question of fact under the "D sputes” clause, and that nothing
in the Changes cl ause excuses the contractor from proceeding wth
the contract as changed. This power, unique to Governnent
procurenent, allows the contracting officer to alter performance

Wi t hout unnecessary interruption and to subsequently determ ne the
appropriate contract price adjustnent.

The Changes cl ause i nposes certain requirenents for issuing a valid
change order. The first of these requirenents is that the change

be ordered by the contracting officer. The cl ause al so states that
t he change nust be nade by witten order. One of the nore

important requirenments is that the change ordered nust conme within

t he general scope of the contract.

Though these specific requirenents are included in the Changes
clause and are thus a part of the contract, courts and vari ous
appeal s boards have acted in such a way so as to negate or nodify
sone of the requirenments. This is especially true in the area of
constructive changes. The rest of this part focuses on
constructi ve changes because this type of action can nost involve a
project officer.
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CONSTRUCTI VE CHANGES

A constructive change arises whenever, by informal action or

i naction of the CGovernnent, the situation of the contractor is so
altered as to have the sanme effect as though an order had been

i ssued under the Changes clause. The termis derived fromthe verb
"to construe" --not from"to construct.” Thus, the constructive
change is a situation that can be construed as having the effect of
a Change O der.

There are several ways in which a constructive change occurs. The
list provided belowis not all -inclusive, nor is it black and

white. This is an area of equity or fairness--and fairness depends
greatly on the situation. An action by the Governnent may lead to

a successful claimby a contractor under such principles--but in a
very simlar situation, the claimwll be successfully defended by

t he Gover nnent.

Common Causes of Constructive Changes

The followi ng are the nost commobn anong the many ways in which a
constructive change can occur:

| nadequate (latently defective) specifications;

| nproperly interpreted specifications;

Overly strict inspection;

Fai lure to recogni ze del ays caused by the Governnent;
Techni cal defects in the Change Order process; and

| nproper technical direction.

If a specification is defective in such a way that reasonabl e
review prior to preparation of a bid or proposal would not disclose
the defect (i.e., the defect is latent), this has the effect of
maki ng the work nore difficult for the contractor than is
reasonably expected. Adding a work requirenent in this accidental
manner is tantanount to making a change to the specifications. It

| eads to an obligation on the part of the Governnment to nmake an
equitable adjustnent in a fashion simlar to that which would be
made under the Changes clause. This general area includes cases
where performance is conpl etely inpossible.

If, during the course of contract perfornmance, questions arise
concerning the neaning of the specifications (or other terns of the
contract), the contractor is generally required to inquire of the
Covernnment as to the neaning. The Governnent's interpretation nmay
differ fromthe contractor's. Under the D sputes clause, the
contractor rmust conply with any "final decision" of the contracting
officer. Later, this disagreenent may be subject to review by a
Cains Court. |If it is determned that the Governnent had required
nmore than a reasonabl e readi ng of the specifications would require,
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then the contractor is entitled to an adj ustnent.

Overly strict inspectionis closely related to erroneous
interpretation of specifications. Presune that a delivery has been
made. The project officer, in the role of inspector, rejects the
itens and requires certain corrections. The contractor then nmakes
those corrections. |If the contractor |later nakes a claimfor
additional work, and it is determned that the initial delivery
was not defective, the adjustnment will be under the principles of
constructive change.

If the Governnent causes a delay for the contractor --but then
insists on having the original delivery schedul e met--this is a
constructive acceleration. Tine should have been added for

per f or mance.

Finally, there are the cases of inproper technical direction,
usually fromthe project officer. The difference between i nproper
technical direction and overly strict inspection or erroneous
interpretation of specifications, is that the error occurs because
the project officer either does not bother to determne the limts
of his/her authority, or deliberately ignores such limts. For
exanpl e, the project officer decides that sonething needs to be
done and attenpts to get the contractor to do it for "free". 1In a
great nmany cases, this kind of error in procedure does not |lead to
aclaim Contractors will often conply with inproper orders for
"free" services because they want to nmaintain the goodw || of the
proj ect officer, whose opinions can affect their chances for future
work. But if this happens too often, nost contractors wl |
eventual ly begin to followthe | ead set by the project officer.
The nost common formof this is for the contractor to say to the
project officer: "W have nade several changes for you at no
charge, surely you can overlook this little defect?" Thus
contracts with supposedly enforceable obligations on both parties
end up becom ng a nockery.

How to Avoi d Constructive Changes

Careful preparation of initial contracts (renoving anbiguities or
i nconsi stencies fromthe specifications) is the first step in
avoi di ng constructive change. This includes careful drafting of a
formal nodification. The Covernnent often does not consider the
magni tude of the effect a nodification will have on the contractor.
For exanpl e, when an equitable adjustnent is negotiated, the
Covernnent does not allow the contractor enough additional tine to
perform This, in turn, creates a constructive change for which an
adjustnent will becone due.
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The second step in avoiding constructive changes is for the project
officer to know what the contract requires. Both erroneous
interpretation of specifications and overly strict inspection tend
toresult froma failure by the project officer to read the
contract carefully. Wien decisions are nmade based on what
"everybody" knows the specifications ought to say rather than on
what they really do say, clains frequently result.

The third step is for the project officer to keep proper records.
For exanple, if, during an interiminspection, the project officer
tells the contractor that some aspect of performance is inadequate,
t he aspect should be explained in witing, with a copy transmtted
to the contractor through the contracting officer.

Docunentation of final inspections is also inportant. It is not
sufficient to tell the contractor that the product is unacceptable.
Speci fic problens should be identified in witing. Contractors
can m stake a general comment about one way to correct a problemas
specific direction that this is the only acceptable way. Good
docunentation can elimnate that sort of m sunderstandi ng.

Finally, the project officer nust always act in good faith and nust
al ways foll ow Government procedures. Do not try to get sonething
for nothing. Do not try to get around the paperwork. The
Covernnent | oses clains--and the reasonabl e techni cal cooperation
of its contractors--when the project officer circunvents the

requi red procedures and principles.

RESOLVI NG DI SPUTES

No matter how carefully a contract is negotiated and witten, due

to the conplex nature of the Governnent contracting process and the

i nvol ved rel ati onshi p between the contractor and the Governnent,

di sputes can and often do arise under Governnent contracts. The

D sputes clause included in all Governnent contracts is designed to

ensure that disagreenents between the Governnent and the contractor

will not interfere with the schedul ed performance of the contract.
It al so provides a channel through which disagreenents and

di fferences can be resolved by the persons directly invol ved.

The contracting officer has wi de powers to settle contractual
matters. Sone of the matters that may be settled by decision of
the contracting officer are nmaki ng equitabl e adjustnents pursuant
to the Changes and Governnent Furni shed Property cl auses; reducing
prices under the I nspection clause; and providing for reinbursenent
for extra work perforned. |f agreenent can be reached between the
two parties in regard to the equitable adjustnents, additional

rei mbursenment, or refunds required under any contract clause, a
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bi | ateral agreenent nmay be negotiated between the two parties.

If agreenent cannot be reached, these issues, as well as others
i nvol ving di sagreenents, are resolved under the procedures set out
in the D sputes clause.

The standard D sputes clause included in all Governnent contracts
provi des:

The contract is subject to the Contracts D sputes Act of
1978 (PL 95-563).

For contractor clains of $50,000 or |ess, the contracting
of ficer nmust render a decision within 60 days. For
contractor clainms in excess of $50,000, the contracting
of ficer nmust decide the claimw thin 60 days or notify
the contractor of the date when the decision will be
nmade.

The contracting officer's decision is final unless the
contractor appeals or files a suit as provided in the
Act .

The authority of the contracting officer under the Act
does not extend to clains or disputes which by statute or
regul ati on ot her agencies are expressly authorized to
deci de.

I nterest on the anmount found due on contractor clains is
paid fromthe date the claimis received by the
contracting officer until the date of paynent.

Except as the parties nmay ot herw se agree, pending fina
resolution of a claimby the contractor arising under the
contract, the contractor nust proceed diligently with the
performance of the contract in accordance with the
contracting officer's decision

GOVERNVENT PROPERTY

Covernnent regul ations state that a contractor nmay be provided
Covernnent property or allowed to acquire such property at
Cover nnent expense upon determnation that:

No practicable or economcal alternative exists; e.g.,
acqui sition fromother sources, utilization of
subcontractors, rental property, or nodification of
program proj ect requirements, etc.;
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The CGovernnent recei ves adequate consideration for
providing the property; or

Fur ni shing Governnent property is likely to result in
substantially |l ower cost to the Governnent for the itens
produced or services rendered when all costs involved are
conpared with the cost to the Governnent of the
contractor's use of privately -owned property.

The determnation that it is necessary to provide a contractor or
subcontractor with property will be nmade by the contracting officer
with the advice of the agency property official.

When CGovernnent property is provided under a contract, the project
officer frequently will be asked to advise or assist the
contracting officer in admnistering its use.

SUBCONTRACTS

Subcontracting is contracting between a prime contractor and one or
nore ot her organi zations or individuals to obtain goods or services
to carry out the objectives of the prime contract. In the case of
a prinme contract, the Governnent is the buyer and the contractor is
the seller. However, when the contractor |lets subcontracts, the
contractor becones the buyer, while the subcontractor becones the
seller. The prinme contractor and the Covernnent have a direct

| egal relationship. No such direct |legal relationship exists

bet ween the Governnent and the subcontractor. Even in acquisitions
where the contract specifies that the Government has a right to
revi ew and approve subcontracts, no direct relationship between the
Covernnent and the subcontractor is established.

ADM NI STRATI ON OF SUBCONTRACTS

The prime contractor, not the Covernnent, is responsible for

adm ni stering subcontracts. Wen the Governnent buys the services
of a contractor it is buying, anong other services, its nmanagenent
services. It is the responsibility of the prime contractor in an
acquisition to ensure the performance of the subcontractor.
Nevert hel ess, there are a nunber of nonitoring and contract
admnistration functions a project officer can performto pronote
ef fective subcontract operations.
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ACTI ON PRI OR TO AWARD

The project officer has the opportunity to begin nonitoring the
subcontracting process prior to award. Wen the project officer
revi ews proposed subcontracts before forwarding themto the
contracting officer for approval, the FAR suggests that the

foll owi ng questions be asked:

I's the decision to subcontract consistent with the
contractor's approved nmake -or-buy program if any? (See
FAR Part 15.7.)

I s the subcontract for special test equi pnment or
facilities that are avail able from Governnment sources?
(See FAR Part 45.3.)

I's the selection of the particular supplies, equipnent,
or services technically justified?

Has the contractor conplied with the prinme contract

requi renents regardi ng | abor surplus areas or snall

busi ness subcontracting, including, if applicable, its
pl an for subcontracting with small business concerns and
smal | di sadvant aged busi ness concerns? (See FAR Par t
19)

Was adequate price conpetition obtained or its absence
properly justified?

Does the contractor have a sound basis for selecting and
determning the responsibility of the particular
subcontractor ?

Has the contractor performed adequate cost or price

anal ysis or price conparisons and obtai ned accurat e,

conpl ete, and current cost or pricing data, including any
required certifications?

Has adequat e consi deration been obtained for any proposed
subcontract that will involve the use of

governnent -furnished facilities?

Has the contractor adequately and reasonably translated
prinme contract technical requirenents into subcontract
requirenents?

In review ng the proposed subcontract, the project officer should
be especially careful if:

The prime contractor has had previous subcontracting
pr obl ens;
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There has been little or no conpetition for the goods or
servi ces;

There is a close rel ationship between the prine
contractor and the proposed subcontractor; and

The subcontract is to be placed on a tinme and nateri al,
cost -rei nbursenent, |abor hour, fixed -price incentive, or
fixed-price redetermnabl e basis.

ACTI ON AFTER AWARD

After the subcontract has been let, it is the prime contractor's
responsibility to manage it. But here again, the project officer
has certain responsibilities to ensure that the prime contractor is
managi ng it adequately. The project officer can reviewthe

ef fecti veness of the contractor's subcontract admni stration
function. (oservations can be nmade of such things as the support,
direction, and tineliness of actions provided by the contractor to
subcontractors.

An inportant area to be covered in any review of subcontract
admnistration is the contractor's systemfor naking subcontract
changes. Procedures nust provide not only for timely processing of
changes but also for pronpt notification of all parties concerned,
i ncl udi ng the Governnent.

Oten subcontracting admnistration is reviewed as part of an
overall Contractor Purchasing Systens Review (CPSR). Cenerally, a
review i s made of the purchasing system including its policies,
procedures, and perfornmance under that system The FAR requires
that in a CPSR special attention be given to:

The degree of pricing conpetition obtained,;

Pricing policies and techni ques, including nethods of
obtai ni ng accurate, conplete, and current cost and
pricing data and certification as required,

Whet her the contractor has obtained the contracting
officer's consent prior to placing subcontracts falling
in the approval zone; and

Wet her the contractor has obtai ned adequate conpetition
for subcontracts, including conpetition fromsnall and
smal | di sadvant aged firns.
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OPTI ONS

Under circunstances specified in the FAR Part 17.2 (e.g., the
option quantity may not exceed 50 percent of the initial quantity)
and the HHSAR Subpart 317.2, contracting officers may include
option provisions in contracts.

The HHSAR defines an option as "a provision in a contract under
which, for a specified tinme, the CGCovernnent may el ect to purchase
at an established price, or at a price that can be established by
reference to sone specific nmethod of cal culation which will nake
the price certain, additional quantities of the supplies or
services called for by the contract. An option may call for
delivery of the option quantity within the initial contract period
or may call for delivery of the option quantity subsequent to the
initial contract period.”

otions are nost often used in situations where the Governnment is
indefinite as to the quantities it requires. A contract with an
option provision will allow for the purchase of a specified
quantity, with the CGovernnent retaining the right to purchase a
specified further quantity at a set price at sone later tine.

Qotion provisions invariably contain a statenent to the effect that
the Governnment will notify the contractor within sone specified
time (e.g., 60 days prior to the expiration date of the contract)
of its intent to exercise the option.

The decision to acquire the option quantity is primarily the
project officer's. |In order to avoid the possibility of |osing the
Covernnent's right to exercise the option, the project officer nust
notify the contracting officer of this decision in sufficient tine
to allow the contracting officer to put the contractor on notice
within the time specified in the contract.

To exercise an option, revalidation of the requirenent as well as a
mar ket anal ysis to establish that doing so is in the Governnent's
best interest, may be required. |If so, the project officer wll
have a role to play in these functions.

The project officer is also responsible for providing the funds
necessary to pay for the option quantity.
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| NCREMENTAL FUNDI NG

An increnentally funded contract is a contract in which the total
work effort is to be perforned over multiple time periods and funds
are allotted to cover discernible phases or increnents of

per f or mance.

The increnental funding technique can only be applied to

cost -rei nbursenent contracts for the acquisition of research and
devel opnent services and ot her types of nonper sonal services such
as studies, surveys, and soci oeconom c denonstration projects. It
shall not be applied to architect -engineer services, construction
services, or services subject to the Service Contract Act of 1965,
as anended. This funding technique allows for contracts to be
awarded for periods in excess of one year, even though the total
estimated anmount of funds expected to be obligated for the contract
are not available at the tinme of the contract award.

It is Departnent policy that contracts for projects of

mul tiple-year duration be fully funded, whenever possible, to cover
the entire project. However, increnentally funded contracts may
be used when:

A project, which is part of an approved program is
anticipated to be of multiple -year duration, but funds
are not currently available to cover the entire project;

The project represents a valid need of the fiscal year in
whi ch the contract is awarded and of the succeedi ng
fiscal years of the project's duration, during which
additional funds may be obligated by increasing the
allotnment to the contract;

The project is so significant to the approved program
that there is reasonabl e assurance that it will comand a
high priority for proposed appropriations to cover the
entire multiple-year duration; and

The statenent of work is specific and is defined by
separate phases or increnments so that, at the conpletion
of each, progress can be effectively measured.

The foll owi ng general guidelines, fromHHSAR Subpart 332.703 -1, are
applicable to increnentally funded contracts:

The estimated total cost of the project (all planned
phases or increnents) is to be taken into consideration
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when determ ning the requirenents that nust be net before
entering into the contract; i.e., justification for
nonconpetitive acquisition, approval of award, etc.

The RFP and resultant contract are to include a statenent
of work describing the total project covering the
proposed nultiple -year period of perfornmance and
indicating tinetables consistent with planned phases or
increments and correspondi ng all ot nents of funds.

Oferors will be expected to respond to RFPs with
techni cal and cost proposals for the entire project,
indicating distinct break -outs of the planned phases of
i ncrenents.

Negotiations will be conducted based upon the total
project, including all planned phases or increnents, and
the multiple-year period of perfornmance.

Sufficient funds nust be obligated under the basic
contract to cover no less than the first year of
performance, unless the contracting officer determnes it
i s advantageous to the Governnent to fund the contract
for a lesser period. In that event, the contracting

of ficer shall ensure that the obligated funds are
sufficient to cover a conplete phase or increnent of
performance representing a materi al and neasurabl e part
of the total project, and the contract period shall be
reduced accordingly.

Because of the nmagnitude of the scope of work and

mul tiple year period of performance under an
incremental |y funded contract, there is a critical need
for careful program planning. Program pl anni ng nust
provide for appropriate surveillance of the contractor's
performance and adequate controls to ensure that
projected funding will not inpinge on the program
office's ability to support, within anticipated
appropriations, other equally inportant contract or grant
pr ogr ans.

An increnental ly funded contract nust contain precise
requi renents for progress reports to enable the project
officer to effectively nonitor the contract. The project
of ficer should be required to prepare periodic
performance eval uation reports to facilitate the program
office's ultimate decision to allot additional funds
under the contract.
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CONTRACT CLOSEQUT

A contract is conpleted when all services have been rendered; al
articles, material, report data, exhibits, etc., have been
delivered and accepted; all admnistrative actions acconpli shed,
and final paynent nade to the contractor. Contract cl oseout
actions are primarily the responsibility of the contracting

of ficer, but the assistance of the project officer will be required
to certify that all services have been rendered in a satisfactory
manner and all deliverables are conplete and acceptable. The
project officer's assistance is indispensabl e when disputes,
litigation, patent and copyright problens, etc., are involved. In
the case of consulting contracts, the project officer will be
required to conplete an "assessnent report," assessing the
contractor's performance.

Upon conpl etion of the contract, the contracting officer nust
ensure or determne, as applicable that:

Al'l services have been rendered,;
Al'l articles have been delivered and accepted;
Al paynments and col | ections have been nade;

Rel ease fromliabilities, obligations, and clai ns have
been obtained fromthe contractor;

Assignnment of refunds, credits, etc. have been executed
by the contractor

Al'l adm nistrative actions have been acconpli shed,
including the settlenent of disputes, protests, and
litigation; determnation of final overhead rates;
rel ease of funds; and di sposal of property etc.; and

The file is properly docunented.

The file must include all inspection and acceptance docunents, or a
statenent fromthe project officer that all services and deliveries
required by the contract have been perforned or delivered in
accordance with the terns of the contract and are acceptable to the
CGovernnent. Al discrepancies in actual performance or delivery
with contract requirenments nust be reconcil ed before the contract
file is closed.

Al'l public vouchers and contractor invoices that support advance,
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partial, progress, and final paynments nust be included. The
contract file nust also include witten docunentation related to
settl enent of any questions of disallowd or suspended costs or any
di screpanci es between paynents and deliveries or perfornmance, and
between billings and paynents.

If there was a subcontract, the file nmust contain subcontract
approvals, including the letter or docunent of approval and the
subcontract review nmenorandum |f approval of individua
subcontracts is wai ved by approval of the contractor's purchasing
system approval nust be included in the contract file. The file
must al so contain docunentation of the resolution of disputes

bet ween prine and subcontractors, unless the prine contractor

rel eases the CGovernnent fromany obligation relating to the
subcontractor's claim

Contract nodifications that result fromadditions or changes to the
terns and conditions nust be included, as nust inventory and

records of disposition of Governnment -owned property. Al clearance
and reports relating to inventories, patents, royalties,

copyrights, publications, tax exenptions, etc. should go into the
file. Alsothe file nmust contain copies of inquiries and answers
and reports to and from sources such as the Congress, the Cenera
Accounting O fice, audit activities, etc.

AUDI TS

An audit is required to close all negotiated procurenents over
$25,000. This is the sole responsibility of the contracting
officer. Wienever a procurenment is |less than $250,000, a desk
audit may be perfornmed by the contracting officer in lieu of an
actual audit conducted by the HHS Audit Agency.

A desk audit is the review of a contract file by the contracting
officer to determ ne, based on know edge of appropriate contract
cost principles and the contractor's accounting and billing
procedures, the anmount to be paid under the contract.

Desk audits may include but need not be limted to:
A review of contract provisions, e.g., negotiated
overhead rates or advance understandi ng on particul ar
itens of cost;

A review of available audit reports that may provide
gui dance as to what adjustnments nay be applicable to
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the contract under review and, if appropriate,
di scussions with the cogni zant Governnent auditor;

A request for, and review of, supplenental data required
to support voucher cost elenents; and

Conparison of clained costs wth those agreed to during
negot i ati ons.

Upon conpl etion of the desk audit, the contracting officer prepares
a desk audit report docunenting findings, recommendations, and
action taken.

A verification of actual costs nust be nmade by the HHS Audit Agency
or the Defense Contract Audit Agency for cost -type contracts over
$100, 000 and fixed -price contracts when they include price
redeterm nation provisions.

CONTRACT FI LES AND PRQIECT FI LES

The FAR is quite specific about the requirenents for establishing,
mai nt ai ni ng, and di sposing of contract files. These files nust be
mai ntai ned by the contracting officer and nust be sufficient to
constitute a conplete history of the transaction for the purpose
of :

Provi di ng a conpl ete background as a basis for inforned
deci sions at each step in the acquisition process;

Supporting actions taken;
Providing information for reviews and investigations; and

Fur ni shi ng essential facts in the event of litigation or
congressi onal inquiries.

There are no regulatory requirenents for a project officer to
maintain a contract file. However, a project file will enhance the
project officer's ability to effectively and efficiently nonitor a
contractor's progress, as well as provide data that will ensure
continuity in contract admnistration should there be a change in
project officers during the course of a contract. Such a project
file should contain data specifically related to
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the project officer's role and responsibilities. These data
i ncl ude copi es of the:

RFP and any subsequent anendnents;

W nni ng proposal ;

contract and any subsequent contract nodifications;
negoti ati on docunents;

wor k pl an schedul es;

budgets and i nvoi ces, and any correspondence between the
project officer and the contracting officer concerning
proj ect budgets and expenditures;

products, submtted by the contractor

correspondence between the contractor and the project
of ficer;

contractor's interimand progress reports, as well as al
draft and final deliveries; and

copi es of any press rel eases, records, or letters
concerning project results.
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SECTI ON VI - STANDARDS OF ETHI CAL CONDUCT

Each year, the Federal Governnment spends in excess of $100 billion
on acquisitions. Wth this nmagnitude of spending, it is inevitable
that public officials who participate in the acquisition process
wi Il come under close public scrutiny and nmay occasionally be
subjected to situations that may |lead to inproprieties, abuse of
office, fraud, or theft.

By virtue of their unique position and responsibilities regarding
the acquisition process, project officers are particularly
susceptible to inproper influences fromthose who seek to do

busi ness with the Governnent. Therefore, project officers should
take particular care to famliarize thenselves with both
Covernnent -wi de and departnental regul ati ons governi ng standards of
et hi cal conduct for Governnent enpl oyees. *The HHS Per sonne
Panphl et Series No. 6, "Standards of Conduct,"” contains the
departnental regulations. This section briefly discusses those
et hi cal conduct standards that are particularly relevant to project
of ficers.

* @vernment -wi de standards are found at 5.C. F.R Part 2635.

G FTS

Enpl oyees are prohibited fromsoliciting or accepting gifts from
prohi bited sources or gifts given because of their officia
position. The term "prohibited source" includes anyone seeking
business with or official action by an enpl oyee's agency and anyone
substantially affected by the performance of an enpl oyee's official
duties. For exanple, a conpany bidding for an agency contract or a
person seeki ng an agency grant woul d be a prohibited source of
gifts to enpl oyees of that agency.

The term"gift is defined to include nearly anything of nonetary
val ue. However, it does not include itens that clearly are not
gifts, such as publicly avail able di scounts and comrerci al | oans
and it does not include certain inconsequential itens, such as
coffee, donuts, greeting cards and certificates.

There are several exceptions to the prohibitions against gifts from
outsi de sources. For exanple, with some [imtations, enployees may
accept :

o] Unsolicited gifts with a market val ue of $20 or |ess per
occasi on, aggregating no nore than $50 in a cal endar year
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from any single source;

o] A@fts notivated by a famly rel ationship or persona
friendshi p;
o] Free attendance at certain wi del y-attended gatherings, such

as conferences and receptions, when the cost of attendance
is borne by the sponsor of the event; and

o] Food, refreshnments and entertai nment at certain nmeetings or
events while on duty in a foreign country.

CONFLI CTI NG FI NANCI AL | NTERESTS

The Governnent-w de Standards of Ethical Conduct deal with

Cover nnent enpl oyees' participation in matters affecting a personal
financial interest. Basically, the standards prohibit an enpl oyee
fromparticipating "personally and substantially" as a Governnent
enployee in a matter in which any of the follow ng individuals or
organi zations has a financial interest:

The enpl oyee, the enpl oyee's spouse, the enpl oyee's m nor
child, or the enployee's general partner

An organi zation in which the enpl oyee serves as an
officer, director, trustee, general partner, or enployee;
or

A person or organi zation with which the enployee is
negoti ating for prospective enpl oynent or has an
arrangenent for prospective enploynment. In acquisition
matters, this nmeans that a contracting officer, project
officer, proposal evaluator, source selection official,
or any other Government official having a financial
interest in one or nore offerors responding to a proposal
woul d be prohi bited fromengagi ng i n deci sions,
approval s, disapproval s, recommendati ons, and

i nvestigations; providing advice; or maki ng any ot her
significant effort regarding the acquisition process.
This includes participating in drafting specifications or
statenents of work for acquisitions when the drafter
expects a conpany in which he or she has a financia
interest to submt a proposal.

Cimnal penalties nmay be inposed under 18 USC 208 for violations
of these prohibitions. The Standards provide alternatives to non
participation which may involve selling or giving up the
conflicting financial interest or obtaining a statutory wai ver that
will permt the enployee to continue to performspecific official
duties. Consult with your deputy ethics counselor for ful

details.
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| MPARTI ALI TY I N PERFORM NG OFFI CI AL DUTI ES

There may be circunstances other than conflicting financia
interests in which enpl oyee should not performofficial duties in
order to avoid an appearance of |loss of inpartiality.

Enpl oyees shoul d obtain specific authorization before participating
in certain government nmatters where their inpartiality is likely to
be questioned. These matters include those:

o] I nvol ving specific parties, such as contracts, grants or
investigations, that are likely to affect the financial
i nterests of nenbers of enpl oyees' househol ds; or

o] I n which persons w th whom enpl oyees have specific
rel ati onships are parties or represent parties. This should
i nclude, for exanple, matters involvi ng enployers of spouses
or mnor children, or anyone w th whom enpl oyees have or
seek a business or financial relationship.

Executive Oder (E Q) 11222 extends this policy somewhat in
providing that "an enpl oyee need not have a financial interest that
actually conflicts with his or her duties to violate the

prohi bition of Executive Order 11222. Any financial interest that
coul d reasonably be viewed as an interest which m ght conprom se
the enpl oyee's integrity, whether or not this is in fact true, is
subject to this prohibition."

Ceneral |y, enployees who will have a conflict of interest, as
descri bed above, nust disqualify thenselves fromparticipating in
the acquisition process. However, this discussion of conflict of
interest is only a general treatnment of a fairly conpl ex subject.
Cover nnment enpl oyees who are required to participate in a
particul ar procurenent that may present themw th a conflict of
interest should refer to the applicable sections of the HHS
Standards of Conduct and E.Q 11222 for full details.

Consult your deputy ethics counselor for the procedures by which
enpl oyees nmay be authorized to participate in such matters when it
serves the agency's interests.
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USE OF OFFI ClI AL | NFORVATI ON

The public interest requires that certain information in the
possessi on of the Governnment be kept confidential, and rel eased
only with general or specific authority under Departnent or other
regul ations. Such information may involve the national security or
be private, personal, or business information that has been

furni shed to the Governnment in confidence. In addition,
information in the possession of the Governnment and not generally
avail abl e may not be used for private gain.

The Standards include a prohibition against engaging in financial
transactions using nonpublic information, or allow ng the inproper
use of nonpublic information to further private interests.

Most of the prohibitions against use of official information are
applicable to the regul ati ons governing conflict of interest.
However, the HHS regul ati ons governing use of official information
prohi bit an enpl oyee fromallow ng others to nake use of official
information. CGovernnent enpl oyees are sonetines able to obtain
information about an action the CGovernnent is about to take or sone
other matter that is not generally known. The HHS regul ations
state that information of this kind shall not be used by the

enpl oyee to further his or her or soneone else's private financi al
or other interests. Such a use of official information is clearly
a violation of a public trust. Enployees shall not, directly or
indirectly, make use of official information not nade available to
the general public, for the purpose of furthering any private

i nterest.

PROTECTI NG THE | NTECRI TY OF THE ACQUI SI TI ON PROCESS

The term "integrity of the acquisition process,” in this instance,
means allowi ng private sector firnms to conpete for the Governnent's
busi ness on a scrupulously fair basis. The enphasis here is on the
word fair. Not only is fairness a prerequisite in Government

acqui sition due to the CGovernnent's uni que position as
representative of the Anerican people, but fairness also hel ps
ensure that the Governnent will obtain its supplies and services at
t he best price avail abl e.

Cover nnent personnel who are associated with the acquisition
process have a responsibility to protect its integrity, maintaining
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fairness in the Governnent's treatnment of all vendors. There are
nunmerous points within the acquisition process where the potentia
to lose this fairness is high. For exanple:

Pre-solicitation. Allow ng a vendor or vendors access to
information on a particular acquisition (especially the
speci fication or work statenent) before such information
is available to the business comunity at |arge may give
t he vendor (s) receiving the information an unfair

advant age over ot hers.

Specifications. Intentionally witing an unnecessarily
restrictive specification or work statenent that woul d
effectively exclude the products or services of a vendor
and/ or increase the prospects for award to anot her vendor
is an obviously unfair practice. Not only does this give
advantage to one or nore vendors over others, but it also
restricts conpetition and nakes it nore likely that the
Covernnent will ultimately pay a higher price.

Confidentiality of proposals. Fromthe tine proposals are
received in response to a solicitation until a contract

is awarded, all information concerning the proposals,
including their nunber and submtters, nust be held in
strict confidence. Should this information

becone available to one or nore offerors, it could put

that offeror(s) at a distinct advantage.

PROCUREMENT | NTERGRI TY ACT

Following is a somewhat detail ed discussion of the Procurenent
Integrity Act. This sonewhat controversial piece of legislation is
relatively new, however, it has far-reaching inplications not only
in nunbers and types of transactions covered but also in extending
to post-enploynment situations. In addition, this statute places
restrictions on a broadly defined category of Governnent enpl oyees
as well as on contractors.

The "procurenent integrity" statute, 41 U S.C 423 (the "Act"), was
enacted to prevent inproper practices in the procurenent of
supplies and services. The Act prohibits certain activities by
conpeting contractors and Governnment procurenent officials during
t he conduct of a Federal agency procurenent. In general, these
prohi bited activities invol ve:

e soliciting or discussing post-Covernnent enpl oynent,

« offering or accepting a gratuity, or
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 soliciting or disclosing proprietary or source selection
i nformation.

The Act al so contains certification and disclosure provisions for
both contractors and Governnent officials serving as "procurenent
of ficials", inposes post-enploynent restrictions on Gover nnment

of ficials and enpl oyees, and provides for crimnal, civil,
admnistrative, and contractual penalties for violations of the
Act .

In determning the applicability of the Act, it is necessary to
determ ne whether a Federal enployee is a "procurenent official".
The Departnment of Health and Human Servi ces Acquisition Regul ation,
at 303.104-4(b) (1), supplenenting the Federal Acquisition
Regul ation's Section 3.104 inplenentation of the Act, defines
"procurenent official" as:

e Any individual who has participated personally and
substantially in the conduct of a procurenent, [regardl ess of
the dollar value of the procurenment]. The follow ng classes of

enpl oyees may be consi dered procurenent officials depending on

the circunstances prevailing in a given case: contracting

of ficers, contract specialists, contract adm ni strators,
procurenent agents, procurenent clerks, cost/price analysts,
procurenent anal ysts, auditors, professional staff of the

D vision of Cost Allocation, acquisition review and approval
officials, contract clearance staff, board of award nenbers,
supervi sory procurenent officials, small and di sadvant aged
busi ness utilization specialists, project officers, project
managers, programofficials, officials who provi de speci al
program cl earances and approval s, program nanagers, techni cal
eval uation panelists, peer reviewers, source selection

eval uation board nenbers, source selection advisory council
menbers, source selection authorities, finance officials, and
procurenent | awers. Concept peer reviewers are not

consi dered to be procurenent officials when participating in
proj ect concept reviews pursuant to 42 CFR 52h. 10(a).
However, concept peer reviewers, or other peer reviewers, who
participate in a project approach review are procurenent
officials. Wen there is a question whether an individual is
a procurenent official, the activities of the individual
shoul d be anal yzed by the contracting officer to determne
whet her there is both personal and substantial involvenent in

a procurenent. |If there is doubt in a particular case, the
doubt shoul d be resol ved by including the individual as a
procurenent official. The contracting officer has the

authority to decide who is or who is not a procurenent
official in a particular case. The opinion of the Ofice of
the General Counsel (O30 shoul d be requested when the
contracting officer believes the situation is particularly

conpl ex or sensitive. Wien the contracting officer's decision

is disputed by the individual whose status as a procurenent
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official is in question, the nmatter wll be referred to the
Principal Oficial Responsible for Acquisition (PORA) for a
final determnation

"Personal and substantial" means "active and significant
i nvol venent of the individual in activities directly related to the
procurenent.”

Havi ng det er m ned when an enpl oyee is a "procurenent official", it
IS necessary to understand what "during the conduct of a Federa
procurenent” nmeans in order to avoid the prohibited actions. The
Act provides that the conduct of a procurenent begins "on the
earliest specified date on which an authorized official orders or
requests" one the follow ng actions:

* The drafting of a specification or work statenment devel oped
for that procurenent.

* The review and approval of a specification or work statenent
devel oped for that procurenent.

e The preparation or issuance of a procur enent solicitation in
t hat procurenent.

e The evaluation of bids or proposals for that procurenent.
e The selection of sources for that procurenent.
* The conduct of negotiations in the procurenent.

* The review and approval of the award, nodification, or
extension of a contract in that procurenent.

Therefore, the prohibitions in the Act apply fromthe earliest
point |isted above for a given procurenent. That neans that
general discussions with vendors who are trying to sell their
products are acceptable unless their products can satisfy the
requi renents of an ongoing procurenent. In that case, CGovernnent
officials should not engage in discussions wth the vendor, and
shoul d be noncommttal regardi ng any disclosures of pending
procur enents.

The O fice of Federal Procurenent Policy and the Ofice of
Covernnment Et hics devel oped a training nodule which is used by the
Departnent's Qperating Divisions ( OPDVs) and Regional offices to
train procurenent officials. Each procurenent official nust read
the training nodule and sign the "Procurement Oficial's
Certificate of Procurenent Integrity" before he\she can act as a
procurenent official on any procurenent.

Soliciting or D scussing Enpl oynent
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The Act allows sone procurenent officials to obtain permssion to
withdraw fromfurther participation in a procurenment in order to

di scuss future enploynment with a conpeting contractor. An eligible
procurenent official may, in accordance with specific procedures in
the regul ati ons, request authorization to be recused from
participation in the procurement. A procurenent official is not
eligible for recusal if, during the period beginning with the

i ssuance of a procurenent solicitation and ending with the award of
a contract, he or she has participated personally and substantially
in the evaluation of bids or proposals, the selection of sources,

or the conduct of negotiations. An individual may not commrence

di scussions with a conpeting contractor until he or she has
received witten approval of the recusal request. Rejection of an
enpl oyee's recusal request is not an adverse personnel action

Ofering or Accepting a Gratuity

The phrase "gratuity or other thing of value" is defined to include
any gift, favor, entertai nment, transportation, |odgings, neals,
services, training, or other itemhaving nonetary value. |t does
not include: (1) any unsolicited itemhaving a market val ue of $10
or less prevent or presentation; (2) |oans from banks and fi nanci al
institutions; (3) discounts available to the general public; (4)

pl aques and certificates having no intrinsic value; (5) anything
paid for the Governnent, secured under Covernnent contract or
accepted by the Governnent under specific statutory authority; or
(6) training to facilitate use of its products provi ded by a vendor
whose products are furni shed under Government contract.

Di sclosing Proprietary or Source Selection Information

During the conduct of any procurenent, no person who has access to
proprietary or source selection informati on shall nake unaut hori zed
di scl osure of that information. This prohibition applies to al
Federal enpl oyees, not just procurenent officials.

Post - Enpl oynent Restri ctions

After Teaving Governnent enploynent, enployees who were procurenent
officials are also prohibited fromparticipating in certain types
of activities with conpeting contractors for a period of two years
after personal and substantial participation in a particular
procurenent. The Act states:

No i ndividual who, while serving as an officer or enpl oyee of
t he Governnment, or nenber of the Arned Forces, was a
procurenent official wth respect to a particul ar procurenent
may knowi ngly - (A) participate in any nmanner, as an officer
enpl oyee, agent, or representative of a conpeting contractor
in any negotiations leading to the award, nodification, or
extension of a contract for such procurenent, or (B)
participate personally and substantially on behalf of the
conpeting contractor in the performance of such contract,
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during the period ending 2 years after the |ast date such

i ndi vi dual participated personally and substantially in the
conduct of the procurenent or personally reviewed and approved
the award, nodification, or extension of any contract for such
procur enent .

Questions related to individual post-enploynent situations shoul d
be directed to the Ofice of the Ofice of the Special Counsel for
Ethics or the office of the General Counsel, Business and

Adm ni strative Law D vi sion.

Al t hough t he above-nentioned requirenents may have sone punitive
aspects in the event they are violated, they should be understood
interns of their basic intent, i.e., to ensure the integrity of
t hese processes. They also assist individuals to w thstand
pressures to approve the expenditure of funds for purposes/

reci pients that could not otherwi se stand the tests of objective

evaluation. |If they are violated, however, individuals can expect
seri ous consequences. There are docunented instances of
i ndividuals spending tinme in jail, being fired or renoved from

positions of influence and contractors being debarred as a result.

DO s and DON Ts

The following is not an exhaustive listing, but indicates some
known pitfalls to avoid or be aware of and suppl enents the previous
i nformati on.

DON T nake commtnents of any type to provide funding to non-
Federal sources or solicit "unsolicited" proposals as a neans of
maki ng funds avail able. Exanples include promses to support
conferences or neetings, to make up a shortfall in non-Federa
funding, etc. |If such requests can be anti ci pat ed, DO seek the

advi ce and assi stance of cogni zant contracts personnel as to
propriety of the action and the choice of |egal instrunent.

DON' T provide any information to non-Federal sources or other
Federal enpl oyees who do not have "a need to know' about any

pl anned or pending contract. Certain information, i.e.,
proprietary or source selection information, is prohibited from
being rel eased, and the rel ease of other information nay be

i nappropriate in a given instance. DO refer any requests for
information, either witten or oral, about planned or pending
actions to cogni zant contracts personnel

DON T accept noney or anything of nore than nom nal val ue either as
an 1 ndividual or on behalf of the organization fromany non-Federa
organi zation. Pronotional material such as pencils or nmagnets are

consi dered to have nom nal val ue. DO consult cogni zant contracts
personnel about the propriety of participating in vendor
pronotional training. DO participate in denonstrations of product

capability as a neans of determning potential sources but only as
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a general source of information and not in relation to a
requi renment for which the acquisition process has al ready begun

DO ensure that you disclose your financial interests in any
organi zations to whom HHS nmay potentially award grants or
contracts.

DON' T requisition for equi pment or supplies that are not essenti al
for HHS operations or nission acconplishnent or use or allow
others to use Governmnent - owned equi pnment or supplies for

unaut hori zed pur poses.

DO use common sense. |f you are being asked to do a favor in
maki ng funding available or a project has sensitivities attached to
it, either political, social or economc, bring it to the attention
of your managenent, as well as contracts and/or |egal staff.

SEXUAL HARASSMENT

The HHS regul ati ons defi ne sexual harassnent as deliberate
unsolicited verbal comments, gestures, or physical contact of a
sexual nature that are unwel come. The regul ations specifically
prohibit this conduct in relationships between Departnent personne
who take or recommend action on a grant or contract and the grantee
or contractor.
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GLOSSARY OF ACQUI SI TI ON TERMS

Acqui sition. Using appropriated funds to acquire supplies or
services by contract by and for the Federal governnent through
purchase or | ease. Acquisition begins at the point when agency
needs are established and includes the description of requirenents
to satisfy agency needs, solicitation and sel ection of sources,
award of contracts, contract financing, contract perfornance,
contract admnistration, and those techni cal and nanagenent
functions directly related to the process of fulfilling agency
needs by contract.

Acqui sition Planning Schedule. A tine schedule planned jointly by
the contract negotiator and project officer for acconplishing the
maj or mlestones in the placenent of a contract. It is part of the
acqui sition plan.

Annual Appropriations. An appropriation that is available for
incurring obligations only during the single fiscal year specified
in the appropriation act.

Apparent Authority. This is a private sector termfor the
situation that is created when a principal acts in such a manner
t hat anot her appears to be his or her agent. Apparent authority
creates an agency rel ati onshi p where none exi sted previously, or
establishes authority other than actual authority. In commercial
contracts, the principal is liable for the acts of its agent
performed within the limts of the agent's apparent authority.
However, this does not apply to the Governnent or Gover nnment
contracts.

Bid. An offer submtted in response to a fornally adverti sed
invitation for bids, to buy fromor furnish supplies or services to
t he Governnent under certain prescribed conditions at a stated or
determned price; or the act of submtting a bid.

Busi ness Eval uation. Measuring a business proposal against the
busi ness requirenents of the acquisition and rating the proposal
accordingly.

Commerce Business Daily. Adaily list of U S Governnent
acqui sition invitations, subcontracting | eads, contracts awarded,
sal es of surplus property, and foreign business opportunities.

Conpetition Advocate. The person within each acquisition activity
responsi ble for challenging barriers to, and pronoting, full and
open conpetition.
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Contract Adm nistration. The managenent of all facets of the
contracts to ensure that the contractor's total performance is in
accordance with its contractual commtnents and that the
obligations of the Governnent are fulfilled.

Contracting O ficer. The individual appointed as the Governnent's
aut hori zed agent in dealing wth the contractor. This individual
has authority to negotiate and award contracts on behal f of the
Covernnent and to nmake changes and anendnents to the contract.

Contract Negotiator. The individual assigned to negotiate the
contract up to, but not including, the point of signature. The
contracting officer who signs the contract may act as the contract
negot i at or.

Cost Advisory Report. A commentary on the price and cost anal ysis
of the offeror's proposal.

Determ nation and Findings. A special formof witten approval by
an aut horized official that is required by statute or regul ation as
a prerequisite to taking certain contract actions. The
"determnation” is a conclusion or decision supported by the
"findings." The "findings" are statenents of fact or rationale
essential to support the determnation and nust cover each

requi renent of the statute or regulation

Federal Acquisition Regulation (FAR). The regulation governing
civilian Federal executive agencies in the acquisition of supplies
and services with appropriated funds.

HHS Acqui sition Regul ation (HHSAR). The Departnent regul ation
applicable to HHS acquisition activities that inplenments and
suppl enents the FAR These regul ations are prescribed under 5
U S C 301 and Section 205(c) of the Federal Property and

Adm ni strative Services Act of 1949, as anended.

Level of Effort. This type of contract obligates the contractor to
devote a specified level of effort for a stated period of tine.

Usual Iy the m ni num and maxi nrum nunber and type of person -hours or
person-nonths that the Governnent is purchasing are specified in

the contract.

Negotiation. This termrefers to the nmaking of purchases and
contracts w thout using sealed bid procedures. Under negoti ated
contracts, the |l owest offeror does not necessarily receive the
award. Award is nade on the basis of the proposal that offers the
greatest advantage to the CGovernnent, price and other factors
consi der ed.
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Negoti ati on Menorandum This is a conplete record of all actions

leading to the award of a contract. It records the history of the

acqui sition and explains and supports the rationale, judgnents, and
authorities upon which all decisions and actions are predicat ed.

Oferor. An individual or firmresponding to a solicitation
OPDI V. (Qperating D vision.

Phasing. The dividing of the contractual effort into discrete
conponents or stages of acconplishnment, each of which nust be
conpl et ed and approved before the contractor nmay proceed to the
next phase.

Pre-award Survey. Investigation of a firms nmanagenent and
resources in order to forecast the potential to performunder a
proposed contract or to reveal whether the offeror's financial and
accounting systens are reliable for cost accumul ation and billing.

Prenegoti ati on Conference. Meeting of the Governnent negotiation
teamin which negotiation goals are devel oped prior to negotiation
with the contractor

Principal Oficial Responsible for Acquisition (PORA). The
official subordinate to the head of the contracting activity who is
in charge of the major contracting operation activity within the
OPDlV, agency, staff office, or regional office

Project Oficer. A programrepresentative responsible for
coordinating with acquisition officials on projects for which
contract support is contenplated. This representative is
responsi ble for technical nonitoring and eval uati on of the
contractor's performance after award.

Proposal Evaluation Criteria. Oiteria against which proposals are
eval uated. The RFP nust explain these factors and their order of
i mport ance.

Renewal . An agreenent to an existing contract for continuation of
work with the incunbent contractor.

Request for Contract (RFC). The docunent requesting acquisition
action and facilitating devel opnent of the request for proposal.
Thi s docunent conpl etes the acquisition planning phase and begi ns
the solicitation phase.

Request for Proposal (RFP). The Governnent's invitation to
prospective offerors to submt a proposal based on the terns and
conditions set forth in the RFP

SADBUS. The Small and D sadvant aged Business Wilization
Speci alist, who admnisters the OPDV s soci oeconom c acqui sition
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progr ans.

Seal ed Bi ddi ng. The nethod of making contracts through the public
openi ng of bids and award to the | owest responsible, responsive
bi dder based on detail ed specifications.

Section 8(a). The section of the Small Business Act (15 USC 631
et. seq.) requiring that a portion of each agency's acquisitions
be set -aside for snall disadvantaged busi ness concerns, defined as
a smal |l business concern that (a) is at |east 51 percent owned by
one or nore individuals who are both socially and economcally

di sadvantaged or a publicly owned busi ness having at |east 51
percent of its stock owned by one or nore socially di sadvant aged

i ndividuals and (b) has its managenent and daily busi ness
control l ed by one or nore such individual s.

Set-Aside. The restricting of certain acquisitions to response by
a specific group of sources.

Sources for Solicitation. Prospective offerors to whomthe request
for proposal will be sent, even though not requested.

Statenment of Work (Scope of Work). The docunent that states the
t echni cal objectives and requirenents of the contract.

Suppl enental Agreenent. A nodification of an existing contract
that is acconplished by the mutual action of the parties.

Synopsis. A short description of a Government acquisition
publ i shed in the Comrerce Business Daily for one of the follow ng
purposes: (1) alerting interested parties to an upcom ng
acquisition; (2) finding sources to provide services or itens to
the Governnent; or (3) informng interested parties of the result
of a acquisition.

Techni cal Eval uation. Measuring a technical proposal against the
techni cal requirenents of the acquisition data and rating the
proposal accordingly.

Two- St ep Seal ed Bidding. This acquisition nmethod is designed for
use when adequate specifications are not available. Step one

consi sts of the request for, subm ssion, evaluation, and (if
necessary) discussion of a technical proposal. No pricing is

invol ved. Step two involves the subm ssion of sealed price bids by
t hose who subm tted acceptabl e technical proposals in step one.

Unsolicited Proposal. A research and devel opnment proposal that is
made to the Governnent by a prospective contractor w thout prior
formal or informal solicitation froma procuring activity.
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